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Note

Medical Malpractice Statute of
Repose: An Unconstitutional
Denial of Access to the Courts
Colton v. Dewey, 212 Neb. 126, 321 N.W.2d 913 (1982).1
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1. Although the case of Carlson v. Dewey, 212 Neb. 132, 321 N.W.2d 458 (1982),
accompanied Colton to the Nebraska Supreme Court, Carlson, containing
essentially the same facts and issues of law, was summarily disposed of on
the basis of Colton. Similarly, the recent case of Smith v. Dewey, 214 Neb.
605, 335 N.W.2d 530 (1983), reaffirmed the position of the court in Colton with
regard to the constitutionality of Nebraska's professional negligence statute
of repose, NEB. REV. STAT. § 25-222 (1979), without elaboration. Therefore,
neither Carlson nor Smith is discussed in this Note.
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Except in topsy-turvy land, you can't die before you are conceived, or
be divorced before ever you marry, or harvest a crop never planted, or
burn down a house never built, or miss a train running on a non-existent
railroad. For substantially similar reasons, it has always heretofore been
accepted, as a sort of legal "axiom," that a statute of limitations does not
begin to run against a cause of action before that cause2 of action exists,
Le., before a judicial remedy is available to the plaintiff.

I. INTRODUCTION
Statutes of limitations are generally considered to be procedural enactments which operate to cut off or bar a remedy of the
plaintiff after a specified prescriptive period has run.3 It is logical,
therefore, that a statute of limitations cannot commence against a
remedy until the plaintiff's cause of action has accrued-in other
words, until he has a legally cognizable right to successfully assert
his claim in court.4 Consistent with this logic is the generally accepted rule that, in tort actions where an element of the cause of
2. Dincher v. Marlin Firearms Co., 198 F.2d 821, 823 (2d Cir. 1952) (Frank, J.,
dissenting).
3. See, e.g., Davis v. Mills, 194 U.S. 451, 454 (1904) (stating that ordinary limitations of action are procedural, affecting the remedy only and not the right);
Buscaino v. Rhodes, 385 Mich. 474, 480, 189 N.W.2d 202, 205 (1979) (statutes of
limitation are procedural in nature); Loyal Order of Moose, Lodge 1785 v.
Cavaness, 563 P.2d 143, 146 (Okla. 1977) (stating that a true statute of limitations works on the remedy and governs the time within which a legal proceeding must be instituted "after a cause of action accrues." (emphasis
added)). See generally Skinner v. Anderson, 38 Ill. 2d 455, 231 N.E.2d 588
(1967).
4. See, e.g., United States v. Wurtz, 303 U.S. 414, 418 (1938); Wilson v. Iseminger,
185 U.S. 55, 62 (1902); Norris v. Haggin, 136 U.S. 386, 392 (1890); Avery v.
Cleary, 132 U.S. 604, 609-10 (1890); Upton v. McLaughlin, 105 U.S. 640, 644
(1881); Creedon v. Babcock, 163 F.2d 480, 484 (4th Cir. 1947); Pettibone v. Cook
County, 120 F.2d 850, 854 (8th Cir. 1941); Thibodo v. United States, 134 F. Supp.
88, 97 (S.D. Cal. 1955); Rogers v. Smith Kline &French Lab., 5 Ariz. App. 553,
555-56, 429 P.2d 4, 6-7 (1967); Wellston Co. v. Sam N. Hodges, Jr. &Co., 114 Ga.
App. 424, 426,151 S.E.2d 481, 483 (1966); Skinner v. Anderson, 38 Ill. 2d 455, 458,
231 N.E.2d 588, 590 (1967); Raferty v. Construction Co., 291 N.C. 180, 183-84, 230
S.E.2d 405, 407 (1976); Monobianco v. City of Hoboken, 96 N.J. Super. 273, 277,
232 A.2d 856, 858 (1967); Loyal Order of Moose, Lodge 1785 v. Canavess, 563
P.2d 143, 146 (Okla. 1977); Rod v. Farrell, 96 Wis. 2d 349, 351-52, 291 N.W.2d 568,
569-70 (1980). See generally Comment, Limitation of Action Statutesfor Architects and Builders-Blueprintsfor Non-action, 18 CATH. U.L. REV. 361, 374-
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action is damages, 5 the prescriptive period will not be allowed to
run against the plaintiff's remedy until he has suffered some legally compensable injury. 6 This rule has been adhered to even
where a statute expressly states that the limitation shall run from
the time of the negligent act or omission or upon some other event
(omitting any mention of the prerequisite requirement of injury).7
75 (1968-1969); Note, Medical Malpractice Statutes of Limitation: Uniform
Extention of the Discovery Rule, 55 IowA L REV. 486 (1969-1970).
Of these cases, Raferty v. Construction Co., 291 N.C. 180, 230 S.E.2d 405
(1976), provides what is probably the most coherent statement of this general
rule:
In no event can a statute of limitations begin to run until plaintiff is
entitled to institute action ....
Ordinarily, the period of the statute
of limitations begins to run when the plaintiff's right to maintain an
action for the wrong alleged accrues. The cause of action accrues
when the wrong is complete ....
Id. at 183-84, 230 S.E.2d at 407 (emphasis in original). Raferty ultimately held
that the negligence of the defendant confers no right of action upon the plaintiff until the plaintiff suffers an injury proximately caused by the negligent
action. Id. at 186, 230 S.E.2d at 408.
5. See generally W. PROssER, HANDBOOK OF THE LAW OF TORTS, § 30, at 144 (4th
ed. 1971).
6. One theory which is occasionally used to determine the commencement of a
statute of limitation is that the prescriptive period should begin to run at the
time of the negligent act or omission, at least where the act itself constitutes a
legal injury to the rights of the plaintiff. See, e.g., Ogg v. Robb, 181 Iowa 145,
153-56, 162 N.W. 217, 220-21 (1917). However, in negligence actions for personal injury, where damages is an element of the cause of action, one must
usually sustain a legally compensable injury before the statute of limitations
is allowed to run. See, e.g., Saylor v. Hall, 497 S.W.2d 218, 225 (Ky. 1973); Dalton v. Dow Chem. Co., 280 Minn. 147, 154, 158 N.W.2d 580, 583 (1968); Rosenberg v. Town of North Bergen, 61 N.J. 190, 193, 393 A.2d 662, 666-67 (1972);
Rosenthal v. Kurtz, 62 Wis. 2d 1, 9, 213 N.W.2d 741, 745 (1974); Locke v. JohnsManville, 275 S.E.2d 900, 905 (Va. 1981). The underlying rationale for this rule
is clear:.
The right of action for negligence ....
requires more than mere
conduct before recovery can be attempted. Recovery is not possible
until a cause of action exists. A cause of action does not exist until
the conduct causes injury that produces loss or damage. The action
for negligence evolved chiefly out of the old common-law form of action on the case, and it has always retained the rule of that action,
that proof of damage was an essential part of the plaintiffs case.
Saylor v. Hall, 497 S.W.2d 218, 225 (Ky. 1973). Also, it is not enough that forces
which might ultimately lead to injury are set in motion, since it is only the
injury itself which gives rise to a cause of action. Schwartz v. Heyden Newport Chem. Corp., 12 N.Y.2d 212, 216, 188 N.E.2d 142, 144, 237 N.Y.S.2d 714, 717
(1963). Furthermore, while a statute of limitations cannot begin to run until
the accrual of a cause of action, ignorance of the fact that an action has accrued would not normally prevent the commencement of the statute. E.g.,
Riley v. United States, 212 F.2d 692, 695 (4th Cir. 1954); Adams v. Albany, 80 F.
Supp. 876, 886 (S.D. Cal. 1948); Calabrese v. Monterey County, 251 Cal. App.
2d 131, 141, 59 Cal. Rptr. 224, 231 (1967).
7. See, e.g., White v. Schnoebelen, 91 N.H. 273, 274, 18 N.E.2d 185, 186 (1941)
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Currently, however, there is a legislative movement to abrogate
this general rule by imposing absolute statutes of repose on certain causes of action where the injury upon which the action is
based may occur many years after the purported negligence. 8 Statutes of repose, like ordinary statutes of limitations, specify a prescriptive period within which the plaintiff must bring his cause of
action to the courts or lose his right to assert it thereafter; however, unlike statutes of limitations, the prescriptive period of a
statute of repose begins upon the occurrence of a specified event
regardless of when the injury results or when the cause of action
accrues. 9 Where the injury does not occur within the stated time
period, the plaintiff is given no opportunity to recover on the claim
since the repose effectively bars his right of action before his cause
(holding that a six-year statute of limitations did not operate to bar plaintiffs
action for property damages resulting from the negligent installation of a
lightning rod even though the injury occurred, and the action was brought,
more than seven years after the negligent act).
8. See, e.g., NEB. REV. STAT. § 25-222 (1979) (ten-year professional negligence
statute of repose); NEB. REV. STAT. § 25-223 (1979) (ten-year improvement to
realty statute of repose); NEB. REv. STAT. § 25-224 (1979) (ten-year product
liability statute of repose); NEB. REV. STAT. § 44-2828 (1978) (six-year statute
of repose on all malpractice actions falling within the specific scope of the
Nebraska Hospital-Medical Liability Act). For other examples of jurisdictions which utilized the statute of repose in various legislative enactments,
see infra note 53 (citing jurisdictions which have enacted medical malpractice statutes of repose); Bolic v. American Barmag Corp., 306 N.C. 364, 366, 293
S.E.2d 415, 417 n.2 (1982) (reviewing jurisdictions adopting product liability
statutes of repose); Phillips v. ABC Builders, Inc., 611 P.2d 821, 825 (Wyo.
1980) (finding that some 42 states have adopted special improvement to realty
statutes of repose).
9. The term "statute of repose" has traditionally been thought to be synonymous with "statute of limitation." See McGovern, The Status of Statutes of
Limitations and Statutes of Repose in ProductLiabilityActions: Presentand
Future, 16 FoRUi 416, 417 (1980); Note, Hatfield v. Bishop Clarkson Hospital:
Medical Malpractice and Infant Tolling-Three Decisions and Counting (Or
What Do You Suppose They Meant By Repose?), 16 CREIGHTON L. REV. 1184,
1191 (1983). See also Colton v. Dewey, 212 Neb. 126, 129, 321 N.W.2d 913, 916
(1982) (stating that the statute of limitations in Nebraska is a statute of repose); Spath v. Morrow, 174 Neb. 38, 41, 115 N.W.2d 581, 583 (1962) (finding a
statute of limitations is a statute of repose). However, the statute of respose
has recently been used to distinguish between conventional statutes of limitations, which begin running only after a cause of action has accrued, and
statutes of repose, which begin running at a time unrelated to the accrual of a
cause of action. E.g., Canton Lutheran Church v. Sovik, 507 F. Supp. 873, 87576 (1981); Rosenberg v. Town of North Bergen, 61 N.J. 190, 199, 293 A.2d 662,
666 (1972); Howell v. Burk, 90 N.M. 688, 693, 568 P.2d 214, 225 (1977) (Sutin, J.,
dissenting); Bolic v. American Barmag Corp., 306 N.C. 364, 366, 293 S.E.2d 415,
417-18 (1982); McMacken v. State, 320 N.W.2d 131, 140 (S.D. 1982) (Dunn, J.,
dissenting). See generally McGovern, The Variety, Policy and Constitutionality of Products LiabilityStatutes of Repose, 30 AM. U.L. REV. 579, 584 (1981);
Comment, supra note 4, at 372.
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of action accrues (i.e., before the plaintiff's right to maintain the
action is perfected).10
Clearly, the effect of a statute of repose, at least in the medical
malpractice area, is to reduce the defendant's exposure to liability
by granting him an area of immunity from suit after the prescriptive period has run."1 While this protection may be justified on
10. Justice Dunn, dissenting in McMacken v. State, 320 N.W.2d 131 (S.D. 1982),
eloquently disclosed the true effect of the statute 6f repose on a plaintiff's
potential right of action, stating:
Statutes of limitation proceed on the theory that a plaintiff has a full
opportunity to try his rights in the courts within certain time limits.
This statute [of repose] bars all recovery without allowing any time
for the commencement of an action, if the action accrues six years
following the completion of a building. No action by a plaintiff can
remedy the situation.
Thus, the plaintiff has been denied the full opportunity to pursue
her rights in the courts by this statute ....
Id. at 140. Distinguishing the effect of the repose from that of ordinary statutes of limitations, one commentator writes:
In barring actions which have yet to accrue, these statutes are
unique, since a statute of limitations proceeds on the theory that a
right of action exists, with the limitation defining the period for pursuit of judicial redress. For a statute to bar an action which has not
accrued is anomalous; such a statute does not merely limit the remedy, but bars the right of action from ever coming into existence.
.
hile ostensibly statutes of limitations, they function to limit
actions in only certain instances, if at all. Theform of the limitationof
actions statutes is utilized to abolish a right altogether.
Comment, supra note 4, at 372-74 (emphasis added).
11. Overland Const. Co. v. Sirmons, 369 So. 2d 572, 574 (Fla. 1979). See also Skinner v. Anderson, 38 Ill. 2d 455, 459, 231 N.E.2d 588, 591 (1967); Howell v. Burk,
90 N.M. 688, 704, 568 P.2d 214, 226 (1977) (Sutin, J., dissenting). This immunizing effect of the statute of repose is especially disturbing when one considers
that this immunity does not operate solely in favor of a particular defendant
against a particular plaintiff; rather, the statute of repose operates to immunize a broad range of activities or treatments of a given profession which typically do not result in injury until many years after the negligent act.
Bunker v. National Gypsum Co., - Ind. App. -, 426 N.E.2d 422 (1981), is
one example of a situation where an entire activity was exempt from liability.
The court in that case found that the short three-year statute of repose for all
actions involving claims of occupational disease was unconstitutional on the
ground that it amounted to "a practical denial" of a remedy in asbestos cases.
Id. at -, 426 N.E.2d at 425. In coming to this conclusion, the court took notice
of medical evidence which indicated that the gestation period between the
time of exposure and the contraction of asbestosis was twenty to thirty years,
id. at -, 426 N.E.2d at 424-25 & n.7, and found that the three-year limitation
(commencing at the time of the last exposure) would, therefore, eliminate
employer liability in almost all cases of asbestos exposure.
While many similar examples could be found in the medical field, the one
most directly connected with the Colton case is that dealing with the negligent exposure of a patient to X-ray particles. Studies indicate that radiogenic
cancers resulting from fluoroscopic chest examinations, see Boice & Monsen,
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strong claims of public policy12 and, therefore, easily pass muster
under both the equal protection and due process clauses,13 it may
still run afoul of the "access-to-the-courts" provision found in the
Bill of Rights of the Nebraska Constitution.14
In Colto'n v. Dewey,15 the Nebraska Supreme Court had the opportunity to test Nebraska's ten-year professional negligence statute of repose, contained in section 25-222 of the Nebraska Revised
Statutes,16 against article I, section 13, of the Nebraska Constitution, guaranteeing access to the courts and a remedy for personal

12.

13.

14.

15.
16.

Breast Cancer in Women After Repeated FluoroscopicExaminations of the
Chest, 59 J. OF NAT'L CANCER INST. 823 (1977); Mackenzie, Breast CancerFollowing Multiple Fluoroscopies, 19 BRrr. J. OF CANCER 1 (1965); Myrden &
Hiltz, Breast Cancer Following Multiple Fluoroscopies During Artificial
Pneumothorax Treatment, 100 CAN. MED. ASsoC. J. 1032 (1969); therapeutic
X-ray treatment for acute breast conditions, see Meltler, Hempelmann, &
Dutton, Breast Neoplasms in Women Treated with X-rays for Accute Postpartum Mastitis: A Pilot Study, 43 J. NAT'L CANCER INST. 803 (1969); Shore,
Hempelmann, & Kowaluk, Breast Neoplasms in Women Treated with X-rays
for Acute Postpartum Mastitis, 59 J. NAT'L CANCER INST. 813 (1977); and
chronic breast conditions, see Baral, Larsson, & Mattsson, Breast Cancer Following Irradiationof the Breast, 40 CANCER 2905 (1977), indicate that radiogenic cancers do not begin to be apparent until ten or more years after
irradiation. See Boice, Land, & Shore, Risk of Breast Cancer Following Lowdose RadiationExposure, 131 RADIoLOGY 589 (1979); Land, Boice, Shore, Norman, & Tokunaga, Breast Cancer Risk From Low-dose Exposures to Ionizing
Radiation: Results of ParallelAnalysis of Three Exposed Populationsof Women, 65 J. OF NAT'L CANCER INST. 353 (1980). Given this fact, a ten-year statute of repose on medical malpractice actions, such as the one contained in
NEB. REV. STAT. § 25-222 (1979), would effectively eliminate tort actions based
on negligence in X-ray treatments since an action cannot be successfully
maintained before there is injury, e.g., cancer, and the injury rarely will result
until after the ten-year period has run.
See infra notes 38-49 (reviewing the severity of the malpractice crisis which
the repose was designed to alleviate), 55-56 (reviewing the general policy considerations for enacting a statute of repose) and accompanying text.
Comment, supra note 4, at 373. See also Overland Const. Co. v. Sirmons, 369
So. 2d 572, 575 (Fla. 1979) (finding that a majority of jurisdictions considering
the constitutionality of statutes of repose have upheld them under the due
process and equal protection clauses). See generally Redish, Legislative Response to the Medical Malpractice Insurance Crisis: ConstitutionalImplications, 55 TEx. L. REV. 759 (1977) (giving the test of constitutionality under
each clause and applying them to various forms of crisis legislation).
NEB. CONsT. art. I, § 13. Both the Kentucky and Florida courts have acknowledged that although the statute of repose may be upheld under both the
equal protection and due process clauses, sulch legislation must be held unconstitutional if it fails to meet the more stringent requirements of the access-to-the-courts provision found in their state constitutions. See Overland
Const. Co. v. Sirmons, 369 So. 2d 572, 575 (Fla. 1979); Saylor v. Hall, 497 S.W.2d
218, 225 (Ky. 1973).
212 Neb. 126, 321 N.W.2d 913 (1982).
NEB. REV. STAT. § 25-222 (1979).
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injuries.17 The court upheld the validity of the statute of repose,
ruling that the statute did not violate the plaintiff s constitutionally
guaranteed right of access to the courts.18 This Note will demonstrate that, in finding the ten-year repose to be a constitutional exercise of legislative power, the court disregarded its previous
precedent and construction regarding the protection afforded by
article I, section 13, and erred in its decision. In reaching this conclusion, this Note will: (1) survey the development and effect of the
statute of repose in the medical malpractice area; (2) establish the
true nature of the protection afforded by the guarantee of access to
the courts by: (a) analyzing and categorizing the various interpretations given the access-to-the-courts provision in other states having the same or similar constitutional language; (b) placing
Nebraska's pre-Colton interpretation of its access-to-the-courts
provision within the context of other similarly construing jurisdictions; and (c) assessing the constitutionality of such statutes of repose under this pre-Colton interpretation to show that the Colton
court indeed erred in its decision; and finally, this Note will (3) analyze the reasoning which the Colton court used in its attempt to
circumvent its previous construction of article I, section 13, and
show why that reasoning is improper.
II. THE COLTON DECISION
In 1961, when the plaintiff-appellant Dr. Sharon Colton was seventeen years of age, the defendant Dr. John L. Dewey began treating her for chronic asthma.19 Dr. Dewey's treatments consisted of
taking numerous X-rays of her chest (apparently for observational
purposes) and exposing her chest to numerous injections of X-ray
radiation particles. 20 She received these treatments until they
were discontinued in 1965.21 The plaintiff alleged that these treatments subjected her to "known hazards or [sic] resultant malignancy, were experimental in nature, and were not recognized
among competent medical practitioners as having any usefulness
17. Although most states have a constitutional provision similar to that contained in art. I, § 13, of the Nebraska Constitution, see infra note 86, some
refer to them as "certain remedy" provisions. See, e.g., Oliver v. Travelers
Ins. Co., 103 Wis. 2d 644, 650, 309 N.W.2d 383, 386 (1981). Most jurisdictions,
however, use the term "access-to-the-courts" provision.
18. Colton v. Dewey, 212 Neb. 126, 130, 321 N.W.2d 913, 916 (1982).
19. Appellant's Opening Brief at 7, Colton v. Dewey, 212 Neb. 126, 321 N.W.2d 713
(1983).
20. Plaintiffs Fourth Amended Petition at 1, Colton v. Dewey, 212 Neb. 126, 127,

321 N.W.2d 913 (1983). As a result of these treatments, a total of 4,500 rads of
radiation were received by the appellant.
21. Id.
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in treating of such ailments such as plaintiff presented."2 2 The
plaintiff also alleged that the defendant affirmatively represented
to her that she would experience no problems resulting from the
therapy. 23 On October 29, 1979, during a routine physical examination, symptoms of cancer were discovered in the plaintiffs breasts;
and further tests confirmed this diagnosis. Thereafter, the plaintiff
was required to undergo a bilateral simple masectomy and node
24
excision of the right axilla.
Dr. Colton filed a petition with the district court on December
12, 1980,25 seeking damages for her injuries. 26 The defendant filed a
general demurrer to the petition on the ground that the statutory
period for bringing an action, under section 25-222, had run on her
claim.2 7 In a hearing on the demurrer, the trial court sustained the
demurrer and dismissed the case.28 The plaintiff appealed the dismissal to the Nebraska Supreme Court, alleging, inter alia,2 9 that
the trial court erred in sustaining the demurrer because the com22. Id. The appellant alleged literature prior to 1942 had indicated the ineffectiveness of X-ray treatments for chronic asthma, that such treatments were
experimental in nature and never formally adopted by the medical profession, and that the experimental use of X-rays became completely outmoded
in 1945 with the advent of antibiotics which were proven effective for the
treatment of infections. The appellant further alleged that Dr. Dewey knew
or should have been aware of the high carcenogenic risks associated with Xray treatments as those risks were well publicized as early as 1952.
23. Appellant's Opening Brief at 7.
24. Colton v. Dewey, 212 Neb. 126, 127-28, 321 N.W.2d 913, 915 (1982). A "bilateral
simple masectomy and node excision of the right axilla" involves the surgical
removal of the tissue of both breasts and removal of the limph nodes under
the right arm.
25. Although this was done more than fifteen years after the last treatment giving rise to the cause of action, the filing occurred less than one year after the
discovery of the injury. Appellant's Opening Brief at 8. While no specific
allegations were made as to when the cancer actually developed (thereby
causing the action to accrue), the plaintiffs fourth amended petition does allege that the X-rays "caused breast cancer in 1979." Plaintiff's Fourth
Amended Petition at 3 (emphasis added). Taking the plaintiff-appellant's allegations as being true, as the court is bound to do for the purpose of ruling
on the demurrer, one must conclude that the injury occurred in 1979 and the
action was brought one year thereafter.
26. The appellant's request for damages was in excess of one million dollars.
Plaintiff's Fourth Amended Petition at 4. The threat of such a large award of
damages may have engendered at least some judicial hostility toward the
plaintiff's position and may serve as a partial explanation of the Colton
court's evasive stance on the access to the courts issue. See infra notes 33-35
and accompanying text.
27. Colton v. Dewey, 212 Neb. 126, 127, 321 N.W.2d 913, 915 (1982).
28. Id.
29. Although the appellant argued that the statute of repose contained in § 25-222
"constitutes special legislation in violation of the Nebraska Constitution;" "violates the equal protection clause of the U.S. Constitution and [the] due process clause of the Nebraska Constitution; and. . . , denies her the right of
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mencement of the ten-year repose was in no way dependent upon
the accrual of a cause of action and would, under certain circumstances, operate to bar a right of action before a cause of action had
accrued, allegedly violating the access-to-the-courts provision of
article I, section 13, of the Nebraska Constitution.3 0
Rather than directly confronting the question of whether the
statute of repose, as a practical matter, unconstitutionally abrogated certain common law rights of action which are protected by
article I, section 13, the supreme court skirted the issue by setting
up a substantive/procedural distinction as the "test" of a statute's
3 1
constitutionality under the state's access-to-the-courts provision.
32
Adopting the language and reasoning of a New Jersey case, the
Colton court held:
In the words of the Supreme Court of New Jersey in Rosenberg v. Town
of North Bergen, 61 N.J. 190, 199-200, 293 A.2d 662, 667 (1972), considering
the same arguments as made by appellant in the instant case, which held
a similar statute valid as applied to an architect: "It does not bar a cause
of action; its effect, rather is to prevent what might otherwise be a cause of
action, from ever arising. Thus, [the] injury. . . responsible for the harm,
forms no basis for recovery. The injured party literally has no cause of
action .... The function of the statute is thus rather to define substantive
rights than to alter or modify a remedy. The legislature is entirely at liberty to create
new rights or abolish old ones as long as no vested right is
33
disturbed."

The effect of this language, as it was applied in Colton, is to establish a "test" of constitutionality under the access-to-the-courts provision which hinges on the court's definition of a particular piece of
legislation (e.g., a statute of repose) as a substantive or procedural
enactment. If the court finds the limitation to be substantive (i.e.,
an element of, or condition precedent to, a cause of action) and the
plaintiff does not satisfy that element or condition, the limitation
does not cut off an existing cause of action but merely prevents one
from ever accruing; therefore, according to Colton, the statute
must be held to be constitutional. However, if the limitation is defined as being procedural, cutting off the plaintiff's right to bring
his claim before the cause of action has accrued, then the reasoning and language adopted in Colton implies that such a limitation

30.
31.
32.
33.

access to the courts guaranteed by the Nebraska Constitution," id. at 128, 321
N.W.2d at 915, only the last claim will be dealt with in this Note.
Appellant's Opening Brief at 16-18. See generally Amicus Curiae Brief, Colton v. Dewey, 212 Neb. 126, 321 N.W.2d, 913 (1982) (filed by the firm of Taylor,
Hornstein & Peters).
It is the position of the author that the substantive/procedural distinction set
forth in Colton is not a workable test of the constitutionality of Nebraska's
access-to-the-courts provision. See infra notes 190-99 and accompanying text.
Rosenberg v. Town of North Bergen, 61 N.J. 190, 293 A.2d 662 (1972).
Colton v. Dewey, 212 Neb. 126, 130, 321 N.W.2d 913, 916 (1982) (emphasis in
original).
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must be found unconstitutional under article I, section 13.34
Obviously, the decision in Colton that Nebraska's statute of repose does not violate the access-to-the-courts provision implicitly
rests on two major assumptions: (1) that the ten-year statute of
repose is in fact substantive; and (2) that substantive limitations,
which deprive the plaintiff of a cause of action altogether, are in
some way less offensive to the concept of access to the courts than
are procedural limitations which deprive the plaintiff of his right to
bring his action once his cause of action has accrued. However, no
rationale was given, or test employed, in Colton to support the
court's conclusion that the ten-year statute of repose was a substantive limitation. Nor did the court cite any Nebraska case to
illustrate the test of a statute's constitutionality under article I,
section 13.35
III. ANALYSIS
A plaintiff who has been denied all possibility of recovery for
injuries suffered at the hands of a negligent tortfeasor, simply because those injuries were delayed in coming, would take little consolation in knowing that the statute of repose operated to prevent
her cause of action from ever existing, rather than barring it after it
accrued, i.e., that the repose is substantive rather than procedural.
The effect on the plaintiffs ability to seek redress is essentially the
same in both situations: she is foreclosed from asserting a cause of
action which, absent such legislation, would have been available to
her under the common law. Given the highly artificial nature of
the substantive/procedural distinction offered by the New Jersey
Supreme Court in Rosenberg, it is suggested that the Colton court
could have achieved a better reasoned result, meriting a greater
respect for the law, had it taken the more realistic approach of analyzing the nature and effect of the ten-year statute of repose on the
one hand, and the protection afforded by the constitution on the
other, and then made a determination as to whether the two
conflict.3 6
34. See supra note 14 and accompanying text.
35. Although the Colton court cited several Nebraska cases in its discussion of
the access-to-the-courts provision, none of the cases cited involved any claim
of denial of access to the courts, and none of them contained any analysis of
art. I, § 13, of the Nebraska Constitution. See infra note 116.
36. The creation of artificial distinctions in the law, such as that which was applied by the Colton court in its reliance on Rosenberg, has been appropriately
criticized by Justice Chitty in Lavery v. Pursell, 39 Ch. D. 508, 517 (1888),
quoted in Howell v. Burk, 90 N.M. 688, 699, 568 P.2d 214, 225 (1977) (Sutin, J.,
dissenting), who said: "Courts of justice ought not to be puzzled by such old
scholastic questions as to when a horse's tail begins and where it ceases. You
are obliged to say, This is a horse's tail' at some time." Similarly, the rele-
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A. The Development of the Statute of Repose
Generally, most authorities have agreed that in the early 1970's
a serious medical malpractice crisis developed in the United
States. 37 The crisis was evidenced by the rapid exit of some of the
country's major insurers from the medical malpractice liability
field and the threat of many more to follow.38 This exodus was
stimulated by an increase in the number of malpractice claims
brought, 39 an increase in the amount of judgments handed down
by juries on malpractice claims, 4 0 and a general inability on the
4
part of insurers to predict with any certainty these variables. 1
This situation resulted in an increased cost of liability insurance to
medical personnel4 2 and a corresponding increase in the cost of
medical care to patients. 43 Legislators, physicians, and insurance
vant questionin Colton was not whether the statute was substantive or procedural, but rather, whether it abrogated (regardless of the form of
abrogation) a common law right of action which the plaintiff would have
otherwise been able to assert.
37. See Anderson v. Wagner, 79 Ill. 2d 295, 301, 402 N.E.2d 560, 562 (1980). See
generally U.S. DEP'T OF HEALTH, EDUCATION, AND WELFARE, MEDICAL MALPRACTICE REPORT OF THE SECRETARY'S COMMISSION ON MEDICAL MALPRACTICE

1-4 (HEW Pub. No. (OS) 73-88, 1973) [hereinafter referred to as HEW REPORTj; Abraham, Medical Malpractice Reform: A Preliminary Analysis, 36

38.

39.
40.

41.
42.
43.

MD. L. REV. 489, 489-92 (1976-1977); Blaut, The Medical Crisis-ItsCauses and
Future, 44 INS. COUNSEL J. 114, 114 (1977); Redish, supra note 13, at 759-60;
Comment, Medical Malpractice in Perspective: Nebraska Hospital-Medical
Liability Act, 59 NEB. L. REV. 363, 363-64 (1980) [hereinafter cited as Malpractice]; Comment, Recent Medical Malpractice Legislation-A First Check-up,
50 TUL. L. REV. 655, 655 (1976). But cf.Jones v. State Bd. of Medicine, 97 Idaho
859, 874, 555 P.2d 399, 414 (1976), cert. denied, 431 U.S. 914 (1977) (expressing
skepticism that any true malpractice insurance crisis ever existed).
See Anderson v. Wagner, 79 Ill. 2d 295, 317, 402 N.E.2d 560, 570 (1980); Redish,
supra note 13, at 759-60. See generally Gray, The Insurer's Dilemma, 51 IND.
L.J. 120, 124 (1975); Roddis & Stewart, The Insurance of Medical Losses, 1975
DUKE L.J. 1281, 1281; Comment, Statutes Limiting Medical Malpractice Damages, 32 F.I.C.Q. 247, 247 (1982).
See Abraham, supra note 37, at 490-91; HEW REPORT, supra note 37, at 5-8;
Malpractice,supra note 37, at 363.
See Abraham, supra note 37, at 490; Witherspoon, Constitutionality of the
Texas Statute Limiting Liabilityfor Medical Malpractice, 10 TEX. TECH. L.
REV. 419, 446 n.123 (1979); Federal Medical MalpracticeInsuranceAct: Hearing on S.541-83 Before the Subcomm. on Healthof the Senate Comm. on Labor
and Public Welfare, 94th Cong., 1st Sess. 161 (1975).
See Abraham, supra note 37, at 491; Redish, supra note 13, at 796; Note, Introduction: The Indiana Act in Context, 51 IND. L.J. 91, 92 (1975).
See Anderson v. Wagner, 79 Ill. 2d 295, 317, 402 N.E.2d 560, 570 (1980); Redish,
supra note 13, at 759-60; Segar, Is Malpractice Insurable, 51 IND. L.J. 128, 128
(1975); Witherspoon, supra note 40, at 427-28.
See HEW REPORT, supra note 37, at 12-13; Redish, supra note 13, at 759-60;
Note, ConstitutionalLaw: Statutorily Required Mediation as a Precondition
to Lawsuit Denies Access to the Courts, 45 Mo. L. REV. 316, 322 (1980). But see
Kelaher, The Legislative Immunization of the Forida Medical Community,
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companies alike, became concerned that physicians would not be
able to find insurance companies willing to offer adequate coverage
against malpractice claims, 44 or, if insurers could be found, that the
premiums would be so high that many doctors would choose to
move from the high risk speciality areas, 45 begin to practice "defensive medicine" designed more to protect the practitioner than
to help the patient,4 6 "go bare,"47 or take down their shingles altogether,48 rather than pay exorbitant premiums. Thus, the question
but
was not merely whether health care would be affordable,
49
whether adequate health care would be available at all.
Legislatures across the country, concerned with the development of the medical malpractice insurance crisis, began to study
the problem5 O and draft various forms of legislation designed to
bring down the high cost of health care and ensure the continued
availability of malpractice insurance to practitioners.5 ' This legis-

44.
45.

46.

47.

48.
49.
50.

51.

FtA. B.J., July-Aug. 1982, at 616, 616 (expressing doubt that increased premiums played a major role in increasing cost of medical care, attributing such
increases to the "spiralling costs of medical equipment and supplies").
See Anderson v. Wagner, 79 Ill. 2d 295, 301, 402 N.E.2d 560, 562 (1980); Note,
supra note 41, at 92.
See Anderson v. Wagner, 79 Ill. 2d 295, 301, 402 N.E.2d 560, 562 (1980); Redish,
supra note 13, at 760; Malpractice,supra note 37, at 377 n.109 and accompanying text; Note, supra note 41, at 93.
HEW REPORT, supra note 37, at 14-15, 38; Redish, supra note 13, at 760 n.5;
Malpractice,supra note 37, at 378-79; Project, The MedicalMalpracticeThreat:
A Study of Defensive Medicine, 1971 DUKE LJ. 939, 942, 948-49; Note, supra
note 41, at 93.
"Going bare" refers to the practice of carrying little or no insurance coverage.
For a discussion of the various ramifications involved in going bare, see Malpractice,supra note 37, at 377 n.108.
Anderson v. Wagner, 79 Ill. 2d 295, 301, 402 N.E.2d 560, 562 (1980).
See Redish, supra note 13, at 760; Comment, supra note 37, at 655.
Anderson v. Wagner, 79 Ill. 2d 295, 301, 402 N.E.2d 560, 562-63 (1980). See also
Grossman, The Medical Malpractice Crisis.: State Legislative Activities in
1975, at 6-7 (1975), reprintedin Hearing on Examination of the Continuing
Medical MalpracticeInsurance Crisis Before the Subcomm. on Health of the
Senate Comm. on Labor and Public Welfare, 94th Cong., 1st Sess. 21, 24
(1975); Comment, An Analysis of State Legislative Responses to the Medical
Malpractice Crisis, 1975 DuIE I.J. 1417, 1417.
Anderson v. Wagner, 79 Ill. 2d 295, 301, 402 N.E.2d 560, 562-63 (1980). In fact,
during a two year period beginning in 1975, 52 states and territories passed
remedial malpractice legislation, Malpractice,supra note 37, at 380-81, most
of which was aimed at stabilizing the cost of medical malpractice insurance
by controlling damage awards and reducing actuarial uncertainty for insurance companies. Carson v. Maurer, 120 N.H. 925, 941, 424 A.2d 825, 836 (1980).
See also Comment, supra note 38, at 247; Note, California'sMedical Injury
CompensationReform Act. An Equal ProtectionChallenge, 52 S. CAT. L. REV.
829, 846 (1979). Most of the reform legislation which was adopted in response
to the crisis has been plagued by controversy. See generally Redish, supra
note 13, at 755; Comment, supra note 50, at 1417.
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lation took many forms, 5 2 including, in numerous jurisdictions, the
drafting of specific malpractice statutes of limitations,5 3 some of
54
which contained absolute statutory periods of repose.
52. See Roth, The Medical Malpractice Insurance Crisis: Its Causes, the Effects
and Proposed Solutions, 44 INS. COUNSEL J. 469, 491-93 (1977) (reviewing the
various types of crisis legislation). Five of the most common legislative
changes made in the substantive and procedural rules governing the adjudication of malpractice claims are:
(1) limiting either the amount of recovery by plaintiffs or the liability of individual health care providers; (2) reducing the statute of
limitations applicable to medical malpractice actions; (3) abrogating
the collateral source rule in medical malpractice actions; (4) establishing medico-legal screening panel plans; and (5) establishing
either compulsory or voluntary arbitration plans.
Redish, supra note 13, at 761. See also Comment, supra note 37, at 660-91;
Comment, supra note 38, at 248-49.
53. Comment, Medical Malpractice Statute of Limitations in Washington, 57
WASH. L. REV. 317, 317 (March 1982).

Prior to the 1970's, the limitation statutes of more than thirty states failed
to include the word "malpractice," but now all but five states have specific
malpractice statutes of limitations. See 1 I5. LOUISELL &H. WILLIAMS, MEDICAL MALPRACTICE

13.1 (1981 & Supp. DEC. 1981) [hereinafter cited as Loui-

SELL &WILUAMS]. In those five states, malpractice actions are covered by the
general tort limitation of actions. See ALASKA STAT. § 09.10.070 (1973); D.C.
CODE ANN. § 12-301 (1981); N.J. STAT. ANN. § 2A.14-2 (West 1952); 42 PA. CONS.
STAT. ANN. 40 § 1301.605 (Purdon 1980); W. VA. CODE § 55-2-12(b) (1981). All

other states have specific malpractice statutes of limitations. These statutes
vary greatly in terms of length, commencement, tolling, and preemptive periods between states. See LOuiSELL &WILLIAMS, supra, at 13.14 (illustrating
these differences by way of a matrix chart).
54. ALA. CODE § 6-5-482 (1975) (two-year occurrence/six-month discovery/fouryear repose from occurrence); CAL. CIV. PRO. CODE § 340.5 (Deering Supp.
1982) (three years from injury/one-year discovery (construed as establishing
a four year repose)); CoLO. REV. STAT. § 13-80-105 (Supp. 1981) (two-year discovery/three-year repose); CONN. GEN. STAT. ANN. § 52-584 (West Supp. 1981)
(two-year occurrence or discovery/three-year repose from occurrence); FLA.
STAT. § 95.11(4) (b) (1981) (two-year occurrence or discovery/four-year repose from occurrence); HAWAn REV. STAT. § 657-7.3 (Supp. 1981) (two-year
discovery/six-year repose from occurrence); IDAHO CODE § 5-219(4) (1979)
(two-year discovery rule/thirty-year repose from occurrence in radiation
cases); ILL. REV. STAT. ch. 83, § 22.1 (Smith-Hurd Cum. Supp. 1980) (two-year
discovery/four-year repose from occurrence); IOWA CODE ANN. § 614.1(9)
(West Supp. 1982) (two-year discovery/six-year repose from occurrence);
KAN. STAT. ANN. § 60-513(a) (7), (b), & (c) (1976) (two-year discovery/ten-year
repose from occurrence/special ten-year repose from occurrence in case of
radiation cases); Ky. REV. STAT. ANN. § 413.140(1) (e) & (2) (Baldwin 1969)
(one year from accrual or discovery/five-year repose from occurrence); LA.
REV. STAT. ANN. ch. 9, § 5628 (West Cum. Supp. 1982) (one-year occurrence or
discovery/three-year repose from occurrence); Mo. REV. STAT. § 516.105
(1978) (two-year occurrence or discovery/ten-year repose from occurrence);
MONT. CODE ANN. § 27-2-205 (1981) (three years from injury or discovery/fiveyear repose from date of injury); NEB. REV. STAT. § 25-222 (1979) (two-year
occurrence/one-year discovery/10 year repose from last treatment); NEB.
REV. STAT. § 44-2828 (1978) (same as under § 25-222 except the repose is re-
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Inherent in the decision to enact a particular type of limitation
on an action are considerations of conflicting policies. 55 On the one
hand, there are the policies of discouraging stale and fraudulent
claims where the loss of evidence makes the case difficult, more
costly, or impossible to prove,5 6 and of providing some absolute
time limit (beyond which the plaintiff would be completely barred
under all circumstances from bringing suit) so that the defendant
can rest easy with the assurance that he will not be unexpectedly
surprised by an old claim.5 7 On the other hand, there is also strong
policy in favor of allowing a potential plaintiff, who has been as
diligent as possible in discovering and bringing his meritorious
claim to trial, to have access to the machinery of the courts so that
duced to six years and it only applies to malpractice cases coming under the
Nebraska Hospital-Medical Liability Act); N.C. GEN. STAT. § 1-15(c) (Supp.
1977) (two years from last treatment/one-year discovery/four-year repose
from occurrence); N.D. CENT. CODE § 28-01-18 (Supp. 1981) (two-year discovery/six-year repose from occurrence); OHIO REV. CODE ANN. § 2305.11 (Page
1981) (two-year discovery/five-year repose from last treatment); ORE. REV.
STAT. § 12.110 (1981) (two-year discovery/five-year repose from last treatment); S.C. CODE ANN. § 15-3-545 (Law. Co-op. Supp. 1981) (three-year occurrence or discovery/six-year repose from occurrence); TENN. CODE ANN. § 2926-116 (1980) (one-year occurrence or discovery/three-year repose from occurrence); UTAH CODE ANN. § 78-14-4 (Supp. 1981) (two-year discovery/fouryear repose from occurrence); VT. STAT. ANN. tit. 12, § 521 (Supp. 1981) (twoyear discovery/four-year repose from occurrence/special twenty-year repose
from first treatment in ionized radiation cases); WASH. REV. CODE ANN.
§ 4.16.350 (Supp. 1982) (three-year occurrence/one-year discovery/eight-year
repose from occurrence); Wis. STAT. ANN. § 893.55 (West Supp. 1981) (threeyear occurrence/one-year discovery/five-year repose from occurrence).
55. See Peterson v. Roloff, 57 Wis. 2d 1, 6, 203 N.W.2d 699, 702 (1973); Lipsig, Statutes of Limitations in Medical Malpractice, Strict Products Liability, 188
N.Y.L.J., at 1, col. 1 (July 23, 1982). For a good review and discussion of the
conflicting policies involved, see Comment, Opening Pandora'sBox? An Extention of the Discovery Rule to NegligentDiagnosisin Idaho, 8 IDAHO L. REV.
370 (1972); Comment, Medical MalpracticeStatutes of Limitations-Adoption
of the Discovery Rule, 59 Ky. L.J. 990 (1971).
56. See, e.g., Chase Sec. Corp. v. Donaldson, 325 U.S. 304, 314 (1945); Railroad Telegraphers v. Railway Express Agency, Inc., 321 U.S. 342, 348-49 (1944); Bigelow v. Walraven, 392 Mich. 566, 570 n.2, 221 N.W.2d 328, 330 n.2 (1974); Peterson
v. Roloff, 57 Wis. 2d 1, 3, 203 N.W.2d 699, 702 (1973); Lipsig, supra note 55, at 1,
col. 1; Comment, supra note 53, at 318.
Although the policy of preventing stale claims brought against the defendant is probably the most frequently cited justification for statutes of limitations and statutes of repose, numerous courts have recognized the fact that
the passage of time operates more to the disadvantage of the plaintiff who has
the same problem producing witnesses and evidence and upon whom the
burden of proof rests. E.g., Overland Const. Co. v. Sirmons, 369 So. 2d 572, 574
(Fla. 1979); Saylor v. Hall, 497 S.W.2d 218, 225 (Ky. 1973); Rosenthal v. Kurtz,
62 Wis. 2d 1, 8, 213 N.W.2d 741, 744 (1974).
57. J. KING, THE LAv OF MEDICAL MALPRACTICE 283 (1977); Redish, supra note 13,
at 765. See also Josephs v. Burns, 260 Or. 493, 503, 491 P.2d 203, 208 (1971).
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he may seek redress for the wrongs committed against him.5 8 The
weight accorded each of these considerations is ultimately reflected not only in the length of the prescriptive period employed,
but, more importantly, in how strictly it is to be applied in particular cases.5 9 How strictly a limitation is to applied, in turn, is reflected in the decision of whether the prescriptive period may be
tolled (and if so, under what circumstances) 60 and in the determination of the event or events which will trigger the commencement
of the prescriptive period.61
58. See, e.g., McMacken v. State, 320 N.W.2d 131, 140 (S.D. 1982) (Dunn, J., dissenting); Peterson v. Roloff, 57 Wis. 2d 1, 6, 203 N.W.2d 699, 702 (1973); Comment, supra note 4, at 378.
59. As stated in Chase Sec. Corp. v. Donaldson, 325 U.S. 304, 314 (1945): "Statutes
of limitations find their justification in necessity and convenience rather than
in logic. They represent expedients, rather than principles.... They are by
definition arbitrary ....
They represent a public policy about the privilege
to litigate." Id. In the case of limitations on medical malpractice actions, legislatures have determined that "the privilege to litigate" should be very
strictly controlled, and in some cases denied altogether, so that the crisis can
be arrested.
60. Lipsig, supra note 55, at 2, col. 1. Among the more common situations for
which statutes of limitations will be tolled are: "(1) the discovery of a foreign
object left in the body as a result of medical negligence... ; (2) continuous
medical treatment ... ; (3) plaintiff's infancy or insanity ... ; (4) defendant's
absence from the state or residence under false name . . . ; (5) war... ;
[and] (6) military service ...
." Id. For an in depth discussion of the various tolling provisions and their effect on medical malpractice actions, see
generally LouisELL & WILLuAMs, supra note 53, at $ 13.11-.12.
It should be noted that almost all legislatures which have enacted medical
malpractice statutes of repose have also provided statutory provisions for
tolling the repose under various circumstances. See id. at $ 13.14 (illustrating
jurisdictional tolling by way of a matrix chart). While NEB. REV. STAT. § 25222 (1979) does not specifically provide for tolling, the court in Hatfield v.
Bishop Clarkson Mem. Hosp., 679 F.2d 1258 (8th Cir. 1982) (construing Nebraska law), found that the "professional negligence" statute of repose was
controlled by NEB. REV. STAT. § 25-213 (1979), which provides in relevant part:
[Ilf a person entitled to bring any action mentioned in this chapter
...be, at the time the cause of action accrues, within the age of
twenty years, insane or imprisoned, every such person shall be entitled to bring such action within the respective times limited by this
chapter after such disability shall be removed.
The Hatfield decision, however, may have been implicitly overruled by the
Colton court when it found the statute of repose to be a substantive limitation which operates to keep a cause of action from ever accruing. Colton v.
Dewey, 112 Neb. 126, 129, 321 N.W.2d 913, 916 (1982). If an action is brought
after ten years from the last treatment giving rise to the injury, then, under
the Colton decision, there is no cause of action; and, therefore, the question
of tolling is rendered moot.
61. For an in depth discussion of the four primary rules regarding the commencement of medical malpractice statutes of limitations, see LOUiSELL & WxInAAS,
supra note 53, at 13.06-.09. The four rules, in order of least to most proplaintiff, are: (1) the "occurrence" rule, which begins the prescriptive period
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Before the advent of the malpractice crisis, the Supreme Court
of Nebraska clearly evidenced a pro-plaintiff bias in terms of allowing claimants to have access to the courts. 62 Prior to section 25222, the limitation of action was allowed to commence only "after
the cause of action ... accrued." 63 But, since no definition of what
constituted the "accrual" of an action was provided by statute, the
court was able, through a meticulous process of definition and redefinition of that term, to expand the requirements for accrual, ultimately adopting what has been labeled the "discovery rule." 64
from the time of the negligent act or omission; (2) the "last treatment" rule,
which begins the statutory period at the time of the last treatment which gave
rise to the specific injury alleged; (3) the "end of the physician/patient relationship" rule, which starts the time running upon the severance of the fiduciary relationship, and (4) the "discovery" rule, which starts the prescriptive
period running at the time of discovery, or facts reasonably leading to the
discovery, of the negligent act which is alleged to be the proximate cause of
the injury. Id. Of these four rules, only the discovery rule requires the accrual of a cause of action before the commencement of the statutory period.
See Ayers v. Morgan, 397 Pa. 282, 287, 152 A.2d 788, 792 (1959) (finding that the
discovery rule was required by the Pennsylvania Constitution since any
other rule would preclude a reasonable opportunity for one who has been
harmed to make his claim to the courts). To this list could be added a fifth
rule-the "accrual" rule-which would start the prescriptive period running
at the time a negligent act results in injury. Such a rule is more restrictive
than the discovery rule, since the statutory period would commence regardless of discovery of the injury; yet, it would still require that a cause of action
accrue before the right of action is cut off by a limitation of action.
62. This bias is understandable given the unique nature of medical malpractice
cases. As one commentator explains:
Special problems arise when statutes of limitations are applied in
medical malpractice cases. Because medical science is so complex, a
patient often will be unable to recognize negligent treatment. Injuries resulting from such medical care may not be detected until years
after the doctor-patient relationship has ended. In addition, the
unique, trusting relationship between doctor and patient discourages
vigilant scrutiny by the patient of the care he receives.
Because of these special problems, courts have created various
techniques to extend the statute of limitations in medical malpractice cases.
Comment, supra note 53, at 318.
63. Prior to the enactment of § 25-222 in 1972, the applicable statute of limitations
was that contained in NEB. REV. STAT. § 25-208 (1979), which was specifically
amended in 1933 to provide a two year limitation for all malpractice actions.
1933 Neb. Laws ch. 42, § 1. This limitation was controlled by NEB. REV. STAT.
§ 25-201 (1979), which states in relevant part: "Civil actions can only be commenced within the time prescribed in this chapter, after the cause of action
shall have accrued." Id. (emphasis added). However, the statutes do not
contain any legislative definition of when an action is deemed to have
"accrued."
64. The general rule regarding the commencement of statutes of limitation is
that the prescriptive period begins upon the occurrence of the negligent act
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This rule, as stated in Acker v. Sorensen,65 provided that "in a malpractice action against a physician, the statute of limitations does
not commence to run until the time the act of malpractice with resulting injury was, or by reasonable diligence could have been, discovered." 66 While the definition of when an action "accrues" varies
between jurisdictions, 67 most states were expanding those definitions at the same time Nebraska
was, 68 and many of them also
69
adopted the discovery rule.
As the malpractice crisis of the 1970's became evident, the openendedness of the discovery rule was highly criticized as a major
contributor to the dilemma. 70 It was blamed for exposing the insurer to perpetual, or indefinite, periods of liability. 7 ' This period
of extended liability is commonly referred to by the insurance industry as the "long tail" effect. 72 Because malpractice insurance at

65.
66.
67.
68.
69.

or omission. See LOUISELL & Wuiims, supra note 53, at 13.06. However,
this general rule has never been adopted by the Nebraska court.
In Williams v. Elias, 140 Neb. 656, 663, 1 N.W.2d 121, 124 (1941), the court
rejected the occurrence rule, holding instead that the statute of limitations
did not begin uhtl the time when the last treatment was given by the defendant doctor. Later, in Spath v. Morrow, 174 Neb. 38, 115 N.W.2d 581 (1962), the
court carved out a narrow exception to the operation of the last treatment
rule expressed in Williams, holding that in cases where a foreign object had
been negligently left in the patient's body, the time limitation would not begin to run on the action "until the plaintiff discovered, or in the exercise of
reasonable diligence, should have discovered, that a foreign object had been
left in her body." Id. at 47, 115 N.W.2d at 585. In Stacey v. Pantano, 177 Neb.
694, 697, 131 N.W.2d 163, 165 (1964), the court's holding indicated that the discovery rule would apply in all cases of malpractice; however, it was not until
the court's decision in Acker v. Sorensen, 183 Neb. 866, 871, 165 N.W.2d 74, 77
(1969), that this intent became clear.
183 Neb. 866, 165 N.W.2d 74 (1969).
Id. at 872, 165 N.W.2d at 77.
See supra note 60.
See, e.g., Anderson v. Wagner, 79 Ill.
2d 295, 305, 402 N.E.2d 560, 565 (1980); Rod
v. Farrell, 96 Wis. 2d 349, 353 n.5, 291 N.W.2d 568, 570 n.5 (1980).
See Sonenshein, A Discovery Rule in Medical Malpractice: Massachusetts
Joins the Fold, 3 W. NEW ENG. L. REV. 433, 433 (1980-1981) ("By 1980, forty-one
jurisdictions, either by court decision or legislation, had adopted some kind of
'discovery' rule regarding statutes of limitations in medical malpractice

cases.").
70. See, e.g., Abraham, supra note 37, at 501-02; Redish, supra note 13, at 765;
Comment, supra note 37, at 673; Comment, supra note 50, at 1429.
71. See Malpractice,supra note 37, at 394-95.
72. The "long tail" of liability is the period during which the insurance company
may be held accountable for the malpractice of its insured. Comment, supra
note 37, at 659 n.28. The more extended the period of liability becomes, the
greater the elapsed time between the insured's premium payment and the
ultimate pay-out by the insurer and the longer the "tail" of liability becomes
for the insurance company. Redish, supra note 13, at 765. The effect of the
"long tail" on the insurance industry is clear:
[The "long tail" effect] means that the industry is dealing with dispo-
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that time was issued on an "occurrence" basis, insurers claimed
that this long tail effect also exposed them to an indeterminate
amount of liability, made rate-making virtually impossible, and
forced them to maintain large reserves to protect themselves
against possible claims arising many years in the future.73 Natusition of losses on the basis of perhaps twenty percent in the first
year, perhaps thirty percent in the second year, maybe another thirty
percent in the third year, etc. Thus, the pattern of payments stretches out over a period of several years, while the premium charge has
been made two, three, four, or five years earlier. Premium charges
have failed in the past to adequately reflect this so-called "long tail"
or future payment pattern.
Segar, supra note 42, at 130.
Although the discovery rule has been singled out as the major cause of the
"long tail" effect, see, e.g., Anderson v. Wagner, 79 IIl. 2d 295, 307, 402 N.E.2d
560, 565 (1980), and the corresponding decrease in the insurance companies'
ability to predict future liabilities, id.; see also Redish, supra note 13, at 765, it
has also been noted that other factors-including crowded dockets, lengthy
trial preparations, and strategically planned delays by both plaintiff and defense attorneys-play a large role in extending the "long tail." See HEW REPORT, supra note 37, at 142; Abraham, supra note 37, at 501. Altering the
statute of limitations will have no effect on these post-filing delays. Abraham,
supra note 37, at 501.
73. The "long tail" effect on the insurance industry was exacerbated by the fact
that prior to the crises, insurance was largely sold on an "occurrence" basis.
Redish, supra note 13, at 765. One commentator, explaining the dilemma,
states:
Until recently, medical malpractice liability insurance policies were
written with relatively long periods of coverage. These policies protected the insured against claims arising from any treatment provided during the policy year, regardless of when the claim was made.
Claims relating to treatment provided under this "occurrence" form
of coverage can be made and paid years after issuance ....
Thus, in
order to set a price for occurrence coverage, insurance companies
must predict the social and economic inflation in claims and recoveries that may occur between the issuance of the policy and the last
date when a claim covered by it may be resolved.
Abraham, supra note 37, at 492-93.
With the frequency and amount of recovery on claims growing geometrically in recent years, Gray, supra note 38, at 123-24, it has become virtually
impossible for insurance companies to accurately predict their potential future liability, making it imlnossible for them to set current premium rates at a
level sufficient to cover future expenses. See Anderson v. Wagner, 79 Ill. 2d
295, 303, 402 N.E.2d 560, 565 (1980); Abraham, supra note 37, at 492-93; Gray,
supra note 38, at 123-24, Redish, supra note 13, at 765. As a result, companies
were forced to maintain huge reserves to cover possible future claims, see
Comment, supra note 50, at 1429; see generally Roddis & Stewart, supra note
38, 1281, thereby reducing their investment potential and resulting in decreased profits. Because of the many unappealing aspects of the "occurrence" form of coverage, most insurance companies have now shifted to
issuing policies on what is known as the "claims-made" basis. Under "claimsmade" coverage:
the policy holder is insured only against claims made during the policy year, regardless of when the treatment out of which the claim
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rally, this uncertainty made carrying other types of insurance
more appealing to the insurer and was a major factor in the decision of at least some insurance carriers to pull out of the field.7 4
75
Responding to these criticisms and the exigency of the crisis,
the Nebraska legislature, seeking to abolish the discovery rule in
this state, passed section 25-222, which contains three distinct limitations: (1) a two-year limitation commencing at the time of the
negligent act or omission; (2) a short one-year limitation commencing from the time of discovery, or facts reasonably leading to
discovery, if the negligent act or omission is undiscoverable within
the two-year limitation; and (3) an absolute ten-year prescriptive
period of repose, which operates independently of the first two limitations, commencing at the time of the last treatment giving rise to
the action, and indiscriminately barring all claims arising ten years
thereafter.7 6 Section 25-222 states, in relevant part:
[I] n no event may any action be commenced to recover damages for professional negligence or breach of warranty in rendering or failure to
render professional services more than ten years after the date of rendering or failure to render such
professional services which provides the ba77
sis for the cause of action.

Although this repose does effectively eliminate the operation of
the discovery rule after ten years have passed from the last treatment giving rise to the cause of action,7 8 it goes beyond this by
operating to bar potential claims before they have had a chance to
arise when the injury does not occur until after the ten year repose
has run.7 9 In a sense, the legislature has granted the medical corn-

74.
75.
76.
77.
78.

79.

arises was provided. Claims-made coverage is designed to avoid
some of the difficulties posed by the "long-tail" in medical malpractice insuring. By insuring only against claims made within a year
from the date a policy is issued, insurance companies reduce the
need to predict increases in claim frequency and severity. Although
the pricing system may be more accurate, it is not without its drawbacks. In pricing occurrence coverage, insurance companies had the
burden of planning for the long term. Under a claims-made system,
however, much of the risk of planning for the uncertain future is
shifted from the insurer to the insured.
Abraham, supra note 37, at 493.
See supra note 72.
See Legislative History of L.B. 1132, 82 Leg., 2d Sess. (1972).
NEB. REV. STAT. § 25-222 (1979). See Note, supra note 9, at 1188-89, 1192.
NEB. REV. STAT. § 25-222 (1979).
Interpreting the language of NEB. REV. STAT. § 25-222 (1979), the court in
Smith v. Dewey, 214 Neb. 605, 335 N.W.2d 530 (1983), held that the ten-year
period of repose begins to run when "the act complained of, and any resulting
subsequent treatment therefor, is completed," not when "the doctor-patient
relationship between the parties is terminated." Id. at 609-10, 335 N.W.2d at
533.
Rosenthal v. Kurtz, 62 Wis. 2d 1, 7, 213 N.W.2d 741, 744 (1974). See Note, supra
note 9, at 1191-92. Had the legislature merely deleted the language of the
discovery rule from NEB. REV. STAT. § 25-222 (1979), the general controlling
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munity and its insurers an area of absolute immunity8 0 which cannot be said to exist at common law.8 1 While it has been recognized
that the establishment of time limitations on various causes of action is a policy matter within the particular purview and competence of the legislature, 82 it has also been recognized that such
legislation must fall if it interferes with a plaintiff s constitutionally
guaranteed right of access to the courts to assert his common law
right of action.83
B.

Constitutionality of the Statute of Repose Under Nebraska's Accessto-the-Court Provision

Although the Colton court, in addressing the constitutionality
of the repose contained in section 25-222, reached the conclusion
that the statute did not violate the appellant's constitutionally
guaranteed right of access to the courts, no definitive reason was
given why this was so, and no analysis was made of article I, section 13. Instead, the court relied on language from a New Jersey
case 84 to supply the reasoning which formed the basis of the Colton decision-a practice which is itself questionable given the
overwhelming confusion which pervades this area of constitutional

80.
81.

82.
83.

84.

provision of NEB.REV. STAT. § 25-201 (1979), would apply to prevent the commencement of the prescriptive period until after the cause of action had accrued. If the injury occurred eleven years after the negligent act, the statute
of limitations would begin running at that time and bar the plaintiffs action
two years thereafter. However, by providing that "in no event may any action
be commenced... more than ten years after the date of rendering or failure
to render such professional services," NEB. REV. STAT. § 25-222 (1979) absolutely bars any right of recovery after the ten-year period has run-regardless
of whether the plaintiff's injury occurred within that time.
Note, supra note 9, at 1191. See supra note 10 and accompanying text.
See supra note 6 and accompanying text. It should also be noted that NFB.
REV. STAT. § 25-201 (1979), providing that a limitation of action can only commence after the accrual of an action, see supra note 2 and accompanying text,
can be traced back to the beginnings of Nebraska statehood. See infra note
174.
Saylor v. Hall, 497 S.W.2d 218, 224 (Ky. 1973); Redish, supra note 13, at 790.
Overland Const. Co. v. Sirmons, 369 So. 2d 572, 575 (Fla. 1979); Saylor v. Hall,
497 S.W.2d 218, 224-25 (Ky. 1973). See also First Trust Co. of Lincoln v. Smith,
134 Neb. 84, 114, 277 N.W. 762, 777 (1938) ("[T]he so-called state police power
is not an entity.... [I]t is not superior to State Constitutions so that it may
properly be said that, though an act of governmental agency may be unconstitutional, still it may be justified under the police power .... "); Kelaher,
supra note 43, at 618 ('The inherent rights of individuals as granted by our
constitutions should be of paramount importance in society today, eclipsing
any financial inconvenience which may come to a singular professional
group.").
Rosenberg v. Town of North Bergen, 61 N.J. 190, 293 A.2d 662 (1972). See
supra notes 31-33 and accompanying text.
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law.85 The courts in states which have access to the courts provisionS 86 have given them various applications and interpretations8 7
and have been unable to reach any consensus as to their proper
construction. Since the Federal Constitution contains no similar
provision or guarantee, no uniform or guiding rule for the interpretation of these access-to-the-courts provisions has ever developed.8 8 Thus, it is important to distinguish between the various
interpretations given these provisions in other states so that the
Nebraska construction, when placed within the context of other
similarly construing jurisdictions, can be clearly understood, and
the validity of the statute of repose under the Nebraska access-tothe-courts provision can be accurately assessed.
1.

ConstructionGiven Access-to-the-Courts Provisions

A careful reading of the decisions handed down by the various
jurisdictions interpreting their access-to-the-courts provisions
reveals three distinct patterns or theories of judicial construction.
These differences in construction have a profound affect on the
test of constitutionality to be applied, the degree of restriction
which will be placed on legislation tending to deny access to the
courts, and the amount of protection which is afforded common
law or statutory rights of action predating their constitutions. For
the purpose of this Note, these theories will be labeled the "No
85. See Note, supra note 43, at 319 (discussing the "haphazard and non-definitive" constructions made of access-to-the-courts provisions). See also Overland Const. Co. v. Sirmons, 369 So. 2d 572, 575 (Fla. 1979) (expressing concern
with the practice of relying on decisions from other jurisdictions given the
different interpretations which have been made of the access-to-the-courts
provisions); Twin Falls Clinic & Hosp. Bldg. v. Hamill, 103 Idaho 19, 24, 644
P.2d 341, 346 (1982) (acknowledging the split in authority regarding the construction of access-to-the-courts provisions).
86. See ALA. CONST. art. I, § 13; ARiz. CONsT. art. 2, § 11; ARK. CONST. art. II, § 13;
COLO. CONsT. art. II, § 6; CONN. CONsT. art. I, § 12; DEL. CONST. art. I, § 9; FLA.
CONST. Declaration of Rights, § 4; IDAHO CONST. art. I, § 18; ILL CONST. art. II,
§ 12; IND. CONST. art. I, § 12; KAN. CONST. Bill of Rights, § 18; KY. CONST. Bill of
Rights, § 14; LA. CONST. art. I, § 6; ME. CONST. art. I, § 19; MD. CONST. Declaration of Rights, art. 19; MASS. CONST. pt. I, art. XI; MiNN. CONST. art. I, § 8; Miss.
CONST. art. 3, § 24, Mo. CONST. art. I,

§

14, MONT.CONsT. art. III, § 6; NEB.

CONST. art. I, sec. 13; N.H. CONST. Pt. 1, art. 14; N.C. CONST. art. I, § 35; N.D.
CONST. art. I, § 22; OHIO CONST. art. I,sec. 16; OKLA. CONsT. art. II, § 6; OR.
CONST. art. I, § 10; PENN. CONsT. art. I, § 11; R.I. CONsT. art. I, § 5; S.C. CONST.
art. I, § 15; S.D. CONST. art. IV, § 20; TENN. CONST. art. I, § 17; UTAH CONST. art.
I, § 11; VT.CONST. ch. 1, art. 4th; W. VA. CONsT. art. M, § 17; Wis. CONST. art. I,
§ 9; WYO.CONsT. art. I, § 8. See also N.Y. CONST. art. I, § 16 (specifying that
actions for injuries resulting in death shall not be abrogated, nor any limit be
placed on recovery).
87. See infra notes 85-115 and accompanying text.
88. Note, supra note 43, at 321 n.39.
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Restriction," the "Due Process," and the "Constitutional Incorporation" theories of construction.
a.

"No Restriction" Theory

The first theory of construction is that a State's access-to-thecourts provision does not place any restriction on the power of the
legislature to abolish, or severely impair, common law rights of action.89 This result has been achieved by: (1) construing the accessto-the-courts provision as applying only to the judiciary, not to the
legislature;9 0 (2) construing the provision as preserving and protecting from legislative impairment only those procedural rights
created by statute or at common law, which were in existence at
the time the constitution was adopted;9 ' or (3) refusing, without
construction, to acknowledge any possible limitation on the legislative power to alter or abolish any common law right.92 This "no
89. E.g., O'Quinn v. Walt Disney Productions Inc., 177 Colo. 191, 493 P.2d 344
(1972); Twin Falls Clinic & Hosp. Bldg. v. Hamill, 103 Idaho 19, 644 P.2d 341
(1982); Pinnick v. Cleary, 360 Mass. 1, 271 N.E.2d 592 (1971); Wagoner County
Election Bd. v. Plunkett, 305 P.2d 525 (Okla. 1956); Josephs v. Burns, 260 Or.
493, 491 P.2d 203 (1971); Freezer Storage Inc. v. Armstrong Cork Co., 476 Pa.
270, 382 A.2d 715 (1978); McMacken v. State, 320 N.W.2d 130 (S.D. 1982); Harrison v. Schrader, 569 S.W.2d 822 (Tenn. 1978).
90. Tennessee is probably the best example of a jurisdiction which follows this
approach, using it to uphold the validity of a three-year medical malpractice
statute of repose, Harrison v. Schrader, 569 S.W.2d 822 (Tenn. 1978), and a
four-year improvement to realty statute of repose. Harmon v. Angus R. Jessup Assoc., Inc., 619 S.W.2d 522 (Tenn. 1981). Specifically, the court in Harrison, considering whether the three-year statute of repose unconstitutionally
barred the plaintiffs action for negligent performance of a vasectomy operation, stated that the access-to-the-courts provision, TENN. CONST. art. I, § 17,
serves only "as a mandate to the judiciary and not as a limitation upon the
legislature." 569 S.W.2d at 827 (Tenn. 1978). In reaching this conclusion, the
court found that the access-to-the-courts provision was only designed to protect those causes of action in existence at the time the action accrued, leaving
the legislature free to abolish causes of action not yet accrued. Id.
91. In upholding a Massachusetts no-fault insurance law against the claim that
the statute unconstitutionally abrogated the plaintiffs common law right of
action, the court in Pinnick v. Cleary, 360 Mass. 1, 271 N.E.2d 592 (1971), held:
"Article 11 of the Declaration of Rights guarantees 'a certain remedy, by having recourse to the laws, for all injuries or wrongs . . . [one] may receive
...
.' This article is clearly directed toward the preservation of procedural
rights and has been so construed." Id. at 13, 271 N.E.2d at 600 (citation omitted). Since the right to instigate an action for negligence is substantive, no
protection is afforded under this interpretation against legislative abrogation
of such a right.
92. See, e.g., O'Quinn v. Walt Disney Productions, Inc., 177 Colo. 191, 193-94, 493
P.2d 344, 346 (1972) (holding that Colorado's access-to-the-courts provision
does not prevent the legislature from changing the law which creates a right;
rather, it simply provides that if a right does accrue under the law, the courts
must be available to afford redress); Twin Falls Clinic & Hosp. Bldg. v. Hamill,
103 Idaho 19, 24, 644 P.2d 341, 346 (1982) (holding that an eight-year improve-
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restriction" position has been reached largely out of reliance on
statements made by the United States Supreme Court in considering how the Federal Constitution limits legislative action.93 The
position of the Supreme Court in this regard was expressed in Silver v. Silver,94 where the Court stated that "the Constitution does
not forbid the creation of new rights, or the abolition of old ones
recognized by the common law, to obtain [a] permissible legislative objective." 95 However, the practice of citing federal cases construing the Federal Constitution that contains no equivalent to the
97
states' access-to-the-court provision 96 has been justly criticized.
Clearly, the Supreme Court, in finding that the United States Constitution does not prohibit the abolition of recognized rights, did
not intend to give state legislatures carte blanche to disregard restrictions contained in their own constitutions. 98 Still, this theory

93.
94.
95.
96.
97.
98.

ment to realty statute of repose did not violate the plaintiff's constitutional
right of access to the courts since that provision has not been construed as
prohibiting the legislature from abolishing common law rights of action without affording a substitute remedy); Loyal Order of Moose, Lodge 1785 v. Cavaness, 563 P.2d 143, 146 (Okla. 1977) (Discussing the operation of an
improvement to realty statute of repose, the court held that "it is within the
power of the Legislature to modify or abolish an old right under common law
as long as no vested right is disturbed."); Josephs v. Burns, 260 Or. 493, 503,
491 P.2d 203, 207-08 (1971) (Upholding the constitutionality of a ten-year improvement to realty statute of repose against the state's access-to-the-courts
provision, the court stated that "Art. I, sec. 10, Oregon Constitution, was not
intended to give anyone a vested right in the law either statutory or common;
nor was it intended to render the law static." Upon this basis, the court held
that the legislature has to power to abolish causes of action, so long as it is
done in the public interest.); Freezer Storage, Inc. v. Armstrong Cork Co., 476
Pa. 270, 277-78, 382 A.2d 715, 721 (1978) (Affirming the constitutionality of a
twelve-year improvement to realty statute of repose against the state's access-to-the-courts provision, the court held that such a provision does not
prohibit the legislature from abolishing a right of action existing at common
law without substituting some comparable means of redress.); McMacken v.
State, 320 N.W.2d 130, 138 (S.D. 1982) (Upholding a six-year improvement to
realty statute of repose, the court found that its access-to-the-courts provision does not prohibit the abrogation of a cause of action before it has
accrued.).
Saylor v. Hall, 497 S.W.2d 218, 222 (Ky. 1973). See supra notes 89-90 (cases
cited indicate a heavy reliance on federal cases to support their construction
of the access-to-the-courts provision).
280 U.S. 117 (1929).
Id. at 122.
Overland Const. Co. v. Sirmons, 369 So. 2d 572, 573, 575 (Fla. 1979); Note,
supra note 43, at 321.
See Saylor v. Hall, 497 S.W. 218, 222 (Ky. 1973); Note, supra note 43, 321 n.40.
In fact, the Supreme Court indicated just the opposite in Munn v. Illinois, 94
U.S. 113 (1876), which is also heavily cited as support for the "no restriction"
construction of the access-to-the-courts provision:
A person has no property, no vested interest, in any rule of common law ...
Rights of property which have been created at com-
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has its adherents. 99
b.

"Due Process" Theory

The second theory of construction is that the level of protection
afforded under a state's access-to-the-courts provision depends
upon the nature of the substantive right being asserted.100 This
theory has also developed out of heavy reliance on federal cases
which have found some limited constitutional protection of a person's right to access to the courts where such access is necessary
to protect or secure some other constitutionally protected fundamental right.O1 In judging the constitutionality of statutory limitamon law cannot be taken away without due process; but the law
itself, as a rule of conduct, may be changed at the will, or even at the
whim, of the legislature, unless prevented by constitutional
limitations.
Id. at 134 (emphasis added). This language can be construed as an indication
by the Court that, while the divestiture of common law causes of action does
not violate the provisions of the Federal Constitution, it may come in conflict
with the special provisions of state constitutions. See Gentile v. Altermatt,
169 Conn. 267,283,363 A.2d 1, 10 (1976) (drawing the same conclusion from the
language of Munn).
99. See cases cited supra notes 90-92.
100. Discussing this theory of construction, one commentator states:
Most frequently, the level of protection which the courts will afford
the constitutional [access-to-the-courts] provision depends on the
nature of the substantive right being asserted in the underlying
claim. If the substantive right is deemed to be "fundamental," statutory restrictions will be examined very closely under the strict scrutiny test; only the presence of a compelling state interest will justify
the restriction or denial of access to the courts. If, on the other hand,
the substantive right being asserted is not the subject of a specific
constitutional protection and is therefore not fundamental, then the
rational basis test provides that access to the courts may be restricted if a rational or reasonable basis for the restriction is shown.
Note, supra note 43, at 319-20 (footnote omitted).
101. Id. The Louisiana court in Everette v. Goldman, 359 So. 2d 1256 (La. 1978),
provides a good example of the operation of the due process construction of
the access-to-the-courts provision and its reliance upon federal cases. Interpreting Louisiana's access-to-the-courts provision, the Everette court found:
This provision, like the fourteenth amendment to the United States
Constitution, protects fundamental interest [sic] to a greater extent
than interests that are not considered of fundamental constitutional
importance. See Bounds v. Smith, 430 U.S. 817, 97 S. Ct. 1491, 52 L. Ed.
2d 72 (1977); United States v. Kras, 409 U.S. 434, 93 S.Ct. 631, 34 L. Ed.
2d 626 (1973); Boddie v. Connecticut, 401 U.S. 371, 91 S.Ct. 780, 28 L.
Ed. 2d 113 (1971); Douglas Public Service Corp. v. Gaspard, 225 La.
972, 74 So. 2d 182 (1954). When a claimant is asserting a right not
subject to special constitutional protection, however, access to the
courts may be restricted if there is a rational basis for that restriction. Ortwein v. Schwab, 410 U.S. 656, 93 S.Ct. 1172, 35 L. Ed. 2d 572
(1973) (upheld appellate court filing fee requirement for litigant
seeking increase in welfare payments); United States v. Kras, supra
(upheld state statute which required payments of court costs and
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tions against the access to the courts provision, jurisdictions
following this theory not only apply what is essentially a federal
due process test102 but also look to the federal law for the definition of what constitutes a vested or fundamental right. 0 3 It should
be recognized that the definitions of these rights need not necessarily be the same under the state constitution as under the federal constitution, and logical arguments can be made for the
proposition that, in states which contain an access-to-the-courts
provision, the right to assert a common law cause of action is both
vested and fundamental.104 However, since states following this
fees by bankruptcy applicant); Jones v. Union Guano Co., 264 U.S.
171, 44 S. Ct. 280, 68 L. Ed. 623 (1924) (law requiring chemical analysis
by state chemist of fertilizer before institution of action for damages
upheld).
Id. at 1268. The Supreme Court, in each of the federal cases cited in Everett,
has found a "right of access to the courts" only in so far as such access is
necessary to secure some other constitutionally protected right. Note, supra
note 43, at 321 n.36-37 and accompanying text. See also Doe v. Schneider, 443
F. Supp. 780, 787-88 (D. Kan. 1978) (indicating that the right of access to the
courts exists under federal law only to the extent necessary to protect some
underlying procedural or substantive right guaranteed by the Federal
Constitution).
102. Compare Griswold v. Connecticut, 381 U.S. 479, 497 (1965), with Everett v.
Goldman, 359 So. 2d 1256, 1268 (La. 1978).
Jurisdictions which construe their access-to-the-courts provision as providing essentially the same protection as that afforded under the fourteenth
amendment have upheld the validity of legislation which abrogates common
law causes of action on the grounds that: (1) no vested property right is infringed, since no person has a vested right in the continuation of the common
law per se, see, e.g., Anderson v. Fred Wagner & Roy Anderson, Jr., Inc., 402
So. 2d 320, 324 (Miss. 1981) (upheld an improvement to realty statute of repose); Reeves v. Ie Elec. Co., 170 Mont. 104, 115, 551 P.2d 647, 653 (1976) (upheld the validity of an improvement to realty statute of repose); Ellerbe v.
Otis Elevator Co., 618 S.W.2d 870, 872 (Tex. Civ. App. 1981) (upheld the validity of a wrongful death statute of repose); or (2) no fundamental right of
access to the courts exists and there is sufficient justification for such legislation to satisfy the rational basis test. See, e.g., Bazadar v. Koppers Co., 524 F.
Supp. 1194, 1203 (N.D. Ohio 1981); Rohrabaugh v. Wagoner, - Ind. -, -, 413
N.E.2d 891, 893 (1980); Everett v. Goldman, 359 So. 2d 1256, 1268-69 (La. 1978).
103. Note, supra note 43, at 321.
104. It could be argued that the access-to-the-courts provision constitutionally
protects and holds inviolate all causes of action in existence at the time the
constitution was enacted. See infra notes 111-13 and accompanying text. If
this construction were to be adopted, then it could be further argued that
those causes of action have become vested through the operation of the constitution and that the abolition of such actions must be justified by some compelling state interest or be held unconstitutional.
Similarly, it could be argued that the right of access to the courts is a fundamental right under state constitutions having an access-to-the-courts provision since the state constitution specifically provides for such a right. See
Lankford v. Sullivan, Long & Hagerty, 416 So. 2d 996, 999-1000 (Ala. 1982)
(holding that legislation which abolishes or alters a common law cause of
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theory have not been inclined to listen to such arguments, and
since the right to bring a common law action is not considered
either vested or fundamental under federal law, 105 the potential
plaintiff, at best, will be forced to bear the heavy burden of showing that there was no conceivable rational basis for the legislation
which denied such a right.106 Against the backdrop of the malpractice crisis, this burden constitutes a nearly insurmountable barrier
to a plaintiff contesting the validity of a malpractice statute of repose;107 to be sure, no case could be found where the court has
failed to find a rational basis in such legislation.
c.

"ConstitutionalIncorporation"Theory

Finally, some states follow what might be termed the "constitutional incorporation" theory of construction.O8 Jurisdictions em-

105.

106.
107.
108.

action is subject to strict scrutiny since such causes of action are protected by
the access-to-the-courts provision contained in the state's constitution). One
commentator, analyzing the case of Carter v. University of Washington, 85
Wash. 2d 391, 536 P.2d 618 (1975) (holding that the presence of a specific constitutional provision guaranteeing access to the courts made that right of access fundamental) states:
The equal protection and due process clauses of the Federal and
Washington Constitutions were construed to mean that only a compelling state interest will justify a denial of equal protection or due
process when the substantive right being asserted is fundamental.
Among fundamental rights are those specifically guaranteed by the
terms of the constitution. When access to the courts is so guaranteed
[by the state constitution], the Washington court reasoned, it is a
fundamental right and any attempted restriction will be subjected to
strict scrutiny.
Note, supra note 43, at 320. Although the Carter court relied on the "petition
for grievances" clause, WASH. CONsT. art. I, § 4, as the basis for its declared
right of access to the courts, the Washington Supreme Court later held in
Housing Auth. v. Saylors, 87 Wash. 2d 732, 557 P.2d 321 (1977), that the language of art. I, § 4, was not broad enough to support a generalized "right of
access to the court" as being fundamental. Id. at 742, 557 P.2d at 327. However, neither Carter nor Saylors dealt with the question of whether such a
fundamental right could be founded on Washington's access-to-the-courts
provision, WAsH. CONST. art. I, § 10.
See Munn v. Illinois, 94 U.S. 113, 134 (1876) (finding no vested right in the
continuation of common law rights of action); Everett v. Goldman, 359 So. 2d
1256, 1268 (La. 1978) (relying heavily on federal cases, the court found no fundamental right of access to the courts).
Note, supra note 43, at 320.
See Comment, supra note 38, at 257; Note, supra note 43, at 322.
The term "constitutional incorporation" was borrowed from the decision of
Gentile v. Altermatt, 169 Conn. 267, 363 A.2d 1 (1976), where it was used to
describe the operation of Connecticut's access-to-the-courts provision. The
Gentile court found that this provision raises common law causes of action
which were in existence at the time the provision was adopted to a constitutionaily protected status. Id. at 286, 363 A.2d at 12. The theory behind the
constitutional incorporation construction has also been applied by the fed-
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ploying this construction 0 9 interpret their access-to-the-courts
provisions in such a manner as to invalidate legislation which
serves to abolish, or severely impair, common law or statutory
remedies existing at the time the constitution was adopted, unless
a reasonable substitute, or quid pro quo, is provided for the remedy which is lost.110 The theory is that the access-to-the-courts
eral courts in construing the seventh amendment to constitutionally protect
and preserve the ' scope of the right to jury trial as it existed at the time of its
adoption:
The federal Constitution and most state constitutions do not "create" a right to jury trial. Rather, they "preserve" the right as it existed at common law, either in 1791, the date of the Seventh
Amendment's ratification, or, in the case of some states, as of the
time the state constitution was adopted. Because the Seventh
Amendment was assumed to incorporate the jury-trial practices of
1791, federal judges frequently have been called upon to determine
the actual availability of jury trial as of that date.
J. CouND, H. FRIEDENTHAL, & R. MILLER, CIViL PROCEDURE 778 (3d ed. 1980)
(emphasis added).
109. See, e.g., Gentile v. Altermatt, 169 Conn. 267, 363 A.2d 1 (1976); Overland
Const. Co., Inc. v. Sirmons, 369 So. 2d 572 (Fla. 1979); Brown v. Wichita State
Univ., 219 Kan. 2, 547 P.2d 1015 (1976); Saylor v. Hall, 497 S.W.2d 218 (Ky. 1973).
See also Lankford v. Sullivan, Long &Hagerty, 416 So. 2d 996 (Ala. 1982).
110. One of the best statements of the constitutional incorporation theory of construction is contained in Gentile v. Altermatt, 169 Conn. 267, 286, 363 A.2d 1, 12
(1976) (discussing the constitutionality of Connecticut's no-fault insurance
plan):
The limitation previously referred to upon the legislature's ability to
abolish common-law rights arises from the incorporation of those
rights into our constitution by virtue of the adoption of [the accessto-the-courts provisions]. Simply stated, all rights derived by statute
and the common law extant at the time of the adoptionof [the provision] are incorporated in that provision by virtue of being established by law as rights the breach of which precipitates a recognized
injury, thus being exalted beyond the status of common-law or statutory rights of the type created subsequent to the adoption of that
provision.
Id. (citation omitted; emphasis added.) As for the specific limitation which
the access-to-the-courts provision placed on the legislature, the court
commented:
The adoption of article first, § 10, recognized all existing rights and
removed from the power of the legislature the authority to abolish
those rights in their entirety. Rather the legislature retains the
power to provide reasonable alternatives to the enforcement of such
rights. Where such reasonable alternatives are created, the legislature may then restrict or abolish the incorporated common-law or
statutory rights.
Id.
The Florida court has modified this general statement of the constitutional
incorporation doctrine by providing a narrow harbor under which it can abolish common law rights of action without providing a substitute remedy and
still not violate the constitution; that harbor being where "the [1] egislature
can show an overpowering public necessity for the [abolition] of such right,
and no alternative method of meeting such public necessity can be shown."
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provision was adopted with the intention of preserving and protecting all rights of action then in existence from subsequent legislative abrogation or diminution,"' and, that any rights of action
existing at that time were incorporated in that provision (i.e.,
raised to constitutionally protected status).112 Clearly, this theory
does not protect causes of action which were not in existence at
the time the constitution was adopted, but were created thereafter
through subsequent legislative or judicial efforts." 3 Also, it does
not prohibit the legislature from enacting reasonable limitations
on those preexisting causes of action, so long as the right to assert
1 4
the action is not, even in a practical sense, foreclosed altogether. 1

111.
112.
113.
114.

Kluger v. White, 281 So. 2d 1, 4 (Fla. 1973). No case could be found where the
legislature has been able to meet this stringent burden of proof; therefore, as
a practical matter, the Florida legislature has no greater power to abolish
common law rights than the legislatures of other access-to-the-courts jurisdictions.
Still another variation of the constitutional incorporation theory can be
found in Lankford v. Sullivan, Long & Hagerty, 416 So. 2d 996 (Ala. 1982),
where the Alabama court held a ten-year product liability statute of repose
unconstitutional. In Lankford, the court found that legislation which "abolishes or alters" a common law cause of action must be held unconstitutional
under the state's access-to-the-courts provision unless it can be shown that
adequate quid pro quo was given for the right of action which was lost. Id. at
1000. In determining whether adequate quid pro quo was afforded, the court
took the unique approach of looking to whether "[t]he right is voluntarily
relinquished by its possessor in exchange for equivalent benefits or protection, or ... the Legislation eradicates or ameliorates a perceived social evil
and is thus a valid exercise of the police power." Id. However, in applying
the second part of this quid pro quo test, it is obvious that the court will subject such legislation to strict scrutiny, and that nothing short of a compelling
state interest will be sufficient to justify an abrogation of the common law
cause of action. Id. at 1000-03. Thus, it would seem that Alabama is in line
with the Florida construction of its access-to-the-courts provision. Compare
Lankford v. Sullivan, Long &Hagerty, 416 So. 2d 996 (Ala. 1982), with Kluger v.
White, 281 So. 2d 1 (Fla. 1973).
Saylor v. Hall, 497 S.W.2d 218, 222 (Ky. 1973).
Gentile v. Altermatt, 169 Conn. 267, 286, 363 A.2d 1, 12 (1976).
See, e.g., Brown v. Wichita State Univ., 219 Kan. 2, 12, 547 P.2d 1015, 1023
(1976).
In the words of the Florida District Court of Appeals:
The Constitution does not require a substitute remedy unless legislative action has abolished or totally eliminated a previously recognized cause of action.
[N]o substitute remedy need be supplied by legislation which
reduces but does not destroy a cause of action ....
[L] egislative
changes in the standard of care required, making recovery for negligence more difficult, impede but do not bar recovery, and so are not
constitutionally suspect....
Similarly, shortening the period in
which a litigant may sue, as opposed to barring his cause of action
entirely, does not trigger the substitute remedy requirement. Nor
does elimination of one possible ground for relief require the legislature to provide some replacement.

NEBRASKA LAW REVIEW

[Vol. 63:150

In determining whether a particular statutory enactment extinguishes rather than limits a cause of action, courts following this
theory look to whether a particularplaintiff,who would have been
able to assert his cause of action at the time the constitution was
adopted, is now precluded from asserting such a claim by the statute. If so, the statute violates that plaintiff's access to the courts
and must be held unconstitutional.1 5 This is true even though the
basic cause of action itself may still exist.
2. Nebraska's Construction of Article I, Section 13
Notwithstanding the language in Colton,116 Nebraska has never
accepted the "no restriction" or "due process" theories of construction.' 17 Instead, Nebraska has consistently interpreted its accessto-the-courts provision to incorporate and constitutionally protect
Jetton v. Jacksonville Elec. Auth., 399 So. 2d 396, 398 (Fla. Dist. Ct. App. 1981)
(footnote omitted).
115. See, e.g., Saylor v. Hall, 497 S.W.2d 218, 222-23 (Ky. 1973).
116. The court in Colton cites four Nebraska cases to support its construction of
Nebraska's access-to-the-courts provision; however, in none of the cases was
the constitutionality of legislation under the access-to-the-courts provision
even at issue. See Campbell v. City of Lincoln, 195 Neb. 703, 240 N.W.2d 339
(1976); Educational Service Unit No. 3 v. Mammel, 0., S., H., & S., Inc., 192
Neb. 431, 222 N.W.2d 125 (1974); Drainage Dist. v. Chicago, B. & Q.R. Co., 96
Neb. 1, 146 N.W. 1055 (1914); State v. Heldenbrand, 62 Neb. 136, 87 N.W. 25
(1901). In fact, in only one of these cases is art. I, § 13, even referred to-and
then only in dicta. See Drainage Dist. v. Chicago, B. & Q.R. Co., 96 Neb. 1, 6,
146 N.W. 1055, 1057 (1914). This highly questionable use of support cannot be
passed off as the result of mere inadvertence since the briefs submitted to the
court more than adequately disclosed and discussed nearly all of the numerous Nebraska cases which have actually interpreted Nebraska's access-tothe-courts provision.
117. Early on, the court in First Trust Co. of Lincoln v. Smith, 134 Neb. 84, 277 N.W.
762 (1938), considered and implicitly rejected both of these theories of construction. Striking down Nebraska's moritorium law as being, inter alia, an
unconstitutional exercise of legislative power under art. I, § 13, the court in
Smith held that: "Sections 13, 16, and 26, article 1 of our Constitution, are
definite limitations on the power of the Legislature, and invalidate ali legislative action that exceeds the limitation they define or impairs the exercise of
powers they declare." Id. at 115, 277 N.W. at 777-78. This statement is in clear
contravention of the so-called "no restriction" theory of construction. See
supra notes 89-92 and accompanying text. Furthermore, the court held that
no emergency or matter of public policy will justify legislation which oversteps the bounds of the access-to-the-courts provision. First Trust Co. of Lincoln v. Smith, 134 Neb. 84, 114-15, 277 N.W. 762, 777 (1938). This statement
negates the "due process" theory of construction since even a compelling
state interest for such legislation would not save it from the confines of the
art. I, § 13.
Aside from the language found in Colton v. Dewey, 212 Neb. 126, 130, 321
N.W.2d 913, 916 (1982) ("It has long been the law of this state that the Legislature is free to create and abolish rights so long as no vested right is disturbed."), no case could be found which would support the existence of either
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from legislative abrogation, common law or statutorily created
rights of action in being at the time of the constitution's adoption. 1 8 To gain an appreciation for the scope and underlying purpose of article I, section 13, as interpreted by the Nebraska court,
some exploration of its development, construction, and application
to particular situations is necessary.
a.

Development of ConstitutionalIncorporationin
Nebraska

The Nebraska access-to-the-courts provision has been traced to
the limitations on governmental power found in the Magna Carta
of 1215,119 which are said to have been "expressly incorporated into
our legislation by the Nebraska territorial act, approved March 16,
1855" and "adopted by the suffrage of the people in section 9, article I of the Constitution of this state in 1866, and.., re-adopted by
the electorate as section 13, article I of the Constitution of 1875."120
Article I, section 13, reads: "All courts shall be open, and every
person, for any injury done him in his lands, goods, person or reputation, shall have remedy by due course of law, and justice administered without denial or delay."121 Early on, the Supreme Court of
Nebraska construed this provision to apply not only to the courts,
but to the legislature as well, 1 22 and, in this regard, article I, section
13, serves as an "obligatory direction to the courts of all jurisdictions" to see that the fundamental protections which it affords are
not laid waste. 123 While the courts have been given broad powers
to fulfill this obligation,124 the exercise of those powers is not
merely discretionary, as it has also been held that the directives of

118.
119.

120.
121.
122.
123.

124.

the "no restriction" or the "due process" theories of construction under Nebraska law.
See infra notes 119-37 and accompanying text.
Sullivan v. Storz, 156 Neb. 177, 181, 55 N.W.2d 499, 502 (1952). See also State ex
rel. Cardinal Glennon Mem. Hosp. for Children v. Gaertner, 583 S.W.2d 107,
110 (Mo. 1979) (tracing Mo. CONST. art. I, § 14, back to its origins in the Magna
Carta). The relevant language of the Magna Carta is set out in First Trust Co.
of Lincoln v. Smith, 134 Neb. 84, 106, 277 N.W. 762, 773-74 (1938).
First Trust Co. of Lincoln v. Smith, 134 Neb. 84, 106, 277 N.W. 762, 774 (1938).
NEB. CONST. art. I, § 13.
First Trust Co. of Lincoln v. Smith, 134 Neb. 84, 116, 277 N.W. 762, 778 (1938).
Burnham v. Bennison, 121 Neb. 291, 297, 236 N.W. 745, 748 (1931). See also
Gilbert v. Bryant, 125 Neb. 731, 734, 251 N.W. 823, 825 (1933) (indicating that
even a practical denial of access to the courts resulting from legislative restrictions might do violence to the protections afforded under art. I, § 13).
See Burnham v. Bennison, 121 Neb. 291,297,236 N.W. 745, 748 (1931) (Discussing the court's constitutional obligation to see that the rights protected under
art. I, § 13, are not infringed, the court states: "In this connection, it is to be
remembered that 'when a constitution gives a general power, or enjoins a
duty, it also gives, by implication, every particular power necessary for the
exercise of the one or the performance of the other."').
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article I, section 13, are "controlling, paramount, and
25
mandatory."1
The foundation for the constitutional incorporation construction of article I, section 13, was established in the case of Carlsenv.
State.12 6 The appellant in Carlsen had been tried and convicted of
forgery in the district court. After several unsuccessful attempts
to have his conviction reversed, the defendant applied to the trial
12 7
court for an "ancient common-law writ of error coram nobis."
The trial court dismissed the application on demurrer for failure to
state sufficient facts to justify its issuance. 128 On appeal, the
Supreme Court of Nebraska first addressed the issue of whether
any such writ could be said to exist in this jurisdiction.
The court in Carisen noted that the writ was well established in
the common law of England but that Nebraska law was silent as to
its existence. 129 However, the court found that the writ was
brought into being in this jurisdiction through the operation of two
statutes: the present section 40-101, which provides that the English common law is adopted as the law of this state where "not
inconsistent with ... the organic laws of this state, or with any law
passed or to be passed by the legislature of this state. . ."130; and
the present section 25-2224, which provides that if a case ever
arises in which there would be a failure of justice under the Nebraska Revised Statutes, so much as is necessary of the practice
previously followed may be used to resolve the case. 131 The court
125. Id. See Sullivan v. Storz, 156 Neb. 177, 181, 55 N.W.2d 499, 502 (1952).
126. 129 Neb. 84, 261 N.W. 339 (1935).
127. Id. at 86, 261 N.W. at 341. The common law writ of corram nobis was created
as a procedural devise to enable the defendant to bring to the attention of the
court errors of fact which were hidden from the court through duress, fraud,
or excusable mistake, and if presented before the court, would have prevented the judgement which was eventually rendered. People v. Tuthill, 32
Cal. 2d 819, 821, 198 P.2d 505, 506 (1948).
128. Carlsen v. State, 129 Neb. 84, 86, 261 N.W. 339, 341 (1935).
129. Id. at 86, 266 N.W. at 341, 342.
130. REV. STAT. OF TERR. OF NEB. ch. 7, § 1 (1866), cited in Carlsen v. State, 129 Neb.
84, 261 N.W. 339 (1935), provides:
So much of the common law of England as is applicable, and not inconsistent with the Constitution of the United States, with the organic law of this territory, or with any law passed or to be passed by
the legislature of this territory, is adopted, and declared to be law
within said territory.
Id. This statute has remained essentially unchanged and presently can be
found in NEB. REv. STAT. § 49-101 (1978).
131. CODE OF Civ. P. tit. 29, ch. 6, § 901, REv. STAT. OF TERR. OF NEB. (1866),
provides:
If a case ever arise in which an action for the enforcement or protection of a right, or the redress or prevention of a wrong, cannot be had
under this code, the practice heretofore in use may be adopted so far
as may be necessary to prevent a failure of justice.
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was unable to find any subsequent legislation which would be inconsistent with the remedy afforded by the writ, or which would
prevent a failure of justice in this case;132 therefore, the court concluded that the writ was, in fact, in existence in Nebraska at the
time the constitution was adopted. 33 More importantly, though,
Carlson has been read to stand for the proposition that, after the
adoption of the constitution, the right to assert the writ was preserved and protected by the access-to-the-courts provision, at least
in situations where no adequate alternative remedy was afforded.134 Indeed, the court in that case found that this provision,
as well as the statutes, evidence "a continuing determination to
provide a remedy for every wrong"' 35 and concluded:
The necessity for this state to provide a corrective judicial remedy
available to one wrongfully convicted is made imperative by section 13,
The right to apply for a pardon to an adart. I, of the Constitution ....
ministrative board does not meet the requirement of the constitutional
136
provision ....

In the words of the court: "[T] he Constitution retain [s] common137
law remedies unless the statute provides another one."
Although this finding in Carlsen could be considered merely
dicta since the court eventually determined that the appellant was
not entitled to claim the writ under the facts of the case, 38 its construction of article I, section 13, has been followed in subsequent

132.
133.

134.

135.
136.
137.
138.

This section has remained virtually unchanged and presently is contained in
NEB. REV. STAT. § 25-2224 (1979).
See Carlsen v. State, 129 Neb. 84, 95-97, 261 N.W. 339, 342-46 (1935).
Id. at 97, 339 N.W. at 346. See also Newcomb v. State, 129 Neb. 69, 73, 261 N.W.
348, 350 (1935) (acknowledging the existence of the writ of error coram nobis
in Nebraska); Note, Criminal Law-Coram Nobis-New Trials in Criminal
Actions, 26 NEB. L. REV. 102, 102 (1946-1947).
See Note, supra note 133, at 105 (interpreting Carsen'sapplication of the access-to-the-courts provision to the writ of error corram nobis as indicating
that common law rights of action in existence at the time art. I, § 13, was
adopted are constitutionally protected against subsequent legislative abrogation); Note, Alienation of Affections-Validity of Legislative Acts Abolishing
Such Actions, 26 NEB. L. REV. 423, 429 (1946-1947) (Interpreting the application of art. I, § 13, in Carlsen, the writer states that "[t]he position of the Nebraska Supreme Court appears to be that this clause preserves certain
remedies in spite of legislative enactments to the contrary.").
Carlsen v. State, 129 Neb. 84, 89, 261 N.W. 339, 342 (1935).
Id. at 97, 261 N.W.2d at 346.
Id.
The court found that Carlsen's petition for writ of error coram nobis alleged
as its basis, facts which were known to Carlsen at trial before judgment was
rendered, and held: "Coram nobis does not lie to bring into the record facts
If one negligently and intenknown to the petitioner before judgment ....
tionally fails to challenge the court's attention to facts within his knowledge,
he cannot expect to be relieved of the consequences." Id. at 100, 261 N.W. at
347.
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Nebraska cases and has been used to invalidate legislation which
abolishes common law rights of action. These later cases can be
divided into two categories: (1) those cases where the plaintiff
would have had either a common law or statutory right of action to
maintain his suit at the time the constitution was adopted; and
(2) those cases where the plaintiff would have not been allowed to
bring his cause of action when the constitution was adopted because some disability, immunity, or other restriction prevented its
assertion. The application of the access-to-the-courts provision
under each of these categories will now be discussed in turn.
b.

Where PlaintiffCould Have MaintainedHis Action
When the Constitution Was Adopted

The general rule followed by those states which have adopted
the constitutional incorporation theory is: where a right of action
existed at common law or by statute at the time the constitution
was adopted, it is constitutionally protected by the access-to-thecourts provision from subsequent legislative action tending to abrogate or impair that right without affording a reasonable substitute.139 The four most common subjects of litigation under this
heading are state guest statutes, workmen's compensation statutes, no-fault insurance statutes, and statutes or court-made rules
which establish charitable immunities.
Jurisdictions which adhere to this rule have upheld the constitutionality of guest statutes where they have been found to merely
alter the degree of negligence that must be proven to allow recovery' 40 rather than to abolish the guest's right of action altogether.141
Similarly, workmen's compensation and no-fault
insurance statutes are generally upheld as constitutional, but only
because they are seen as providing a reasonable substitute for the
42
common law right of action in negligence which they abrogate.1
139. See supra note 110.
140. See, e.g., McMillian v. Nelson, 149 Fla. 334, 5 So. 2d 867 (1942) (upholding the
constitutionality of a guest statute based on the court's finding that it did not
abolish a right of action completely but merely increased the degree of negligence which must be shown to successfully assert a claim).
141. See, e.g., Ludwig v. Johnson, 243 Ky. 533, 49 S.W.2d 347 (1932) (holding that a
statute which absolutely barred a passenger's right of action against the
driver for negligence was unconstitutional under the access-to-the-courts
provision); Stewart v. Houk, 127 Or. 589, 271 P. 998 (1928) (holding an Oregon
guest statute unconstitutional as absolutely barring a passenger's right to
bring a negligence claim against the driver under all circumstances).
142. For example, the Florida court in Walker & LaBerge, Inc. v. Halligan, 344 So.
2d 239, 244 (Fla. 1977), upheld the constitutionality of the Florida Workmen's
Compensation Act, granting subcontractors immunity for the negligent injury of another subcontractor's workers, on the ground that it provided a reasonable alternative for the right abrogated (i.e., certain compensation
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On the other hand, statutes creating areas of immunity from suit
for charitable organization are usually found to be in violation of
the access-to-the-courts provisions, since they afford no alternative
remedy for that which is abrogated.143 It would appear from these
cases that the underlying purpose of the access-to-the-courts provision is to protect the common law right of action from being completely abolished and to ensure that relief, in some form, will
persist.144
In Nebraska, there have been few cases where the constitutionality of legislation affecting common law rights of action has been
challenged under the access-to-the-courts provision. Those decisions which do address the issue tend to abide by the general rule
45
and philosophy stated above. For example, in Gilbert v. Bryant,1
46
the court upheld the validity of Nebraska's guest statute,
stating:
When the Nebraska Guest Law of 1931 was enacted, a remedy for negligence resulted in personal injuries to a motorist's guest existed under the
constitutionalprovision.... Const. art. 1, sec. 13. The Lawmakers did
not intend to destroy entirely the civil restrictions that would prevent recovery for damages in a proper case. They did not define "gross negligence" or use in connection with those words any such terms as
"abandoned, monstrous and approximately wanton disregard of safety" or

143.
144.
145.
146.

without the need to prove negligence). However, in Sunspan Eng'g & Const.
Co. v. Spring-Lock Scaffold Co., 310 So. 2d 4, 7 (Fla. 1975), the court struck
down a similar provision of the workmen's compensation act which granted
the claimant's employer immunity from indemnity actions brought by thirdparty tortfeasors on the ground that no reasonable alternative remedy was
provided to third-parties for the one which the statute abrogated.
Similarly, in the area of no-fault insurance, jurisdictions following the constitutional incorporation construction have upheld the constitutionality of nofault insurance acts where a reasonable substitute for the common law negligence action was provided. See, e.g., Gentile v. Altermatt, 169 Conn. 267, 29294, 363 A.2d 1, 14-15 (1976); Lasky v. State Farm Ins. Co., 296 So. 2d 9, 14-15
(Fla. 1974). However, where no substitute remedy is afforded, or where the
substitute is found to be inadequate, these jurisdictions have been quick to
hold that such legislation violates the plaintiff's constitutionally protected
right of access to the courts. E.g., Dillon v. Chapman, 404 So. 2d 354 (Fla.
1981); Kluger v. White, 281 So. 2d 1 (Fla. 1973).
See, e.g., Noel v. Menninger Foundation, 175 Kan. 751, 763-64, 267 P.2d 934, 943
(1954).
See, e.g., Kluger v. White, 281 So. 2d 1, 4 (Fla. 1973).
125 Neb. 731, 251 N.W. 823 (1933).
1931 Neb. Laws ch. 105, § 1 (codified at NEB. REV. STAT. § 39-740 (1943)). The
guest statute has remained essentially unchanged since its enactment and
states in relevant part:
The owner or operator of a motor vehicle shall not be liable for any
damages to any passenger or person riding in such motor vehicle as a
guest or by invitation and not for hire, unless such damage is caused
by the driverof such motor vehicle being under the influence of intoxicating liquor or because of the grossnegligence of the owner or operator in the operation of such motor vehicle.
NEB. REv. STAT. § 39-6,191 (1978) (emphasis added).

184
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"intentional indifference to the danger." They intended, of course, to increase beyond want of ordinary care or slight negligence, the degree of
negligence essential to
the right of a motorist's guest to recover damages
147
for personal injuries.

A later case dealing with the guest statute, Rogers v. Brown,148 also
indicates that the legislature is free to place reasonable restrictions on a right of action as long as those restrictions do not destroy a common law remedy or, as a practical matter, make it
impossible for a potential plaintiff to obtain redress.14 9 However, if
the legislature exceeds these boundaries, the language of Gilbert
clearly implies that such legislation would be held to be unconstitutional under article I, section 13.150
The Nebraska Supreme Court has also had the opportunity to
pass on the constitutionality of a court-made rule that impinged on
the common law right to bring a negligence action against charitable organizations. In Muller v. Nebraska Methodist Hospital,15 1 the
court, apparently laboring under the mistaken impression that no
right of action to sue charitable organizations existed at common
law at the time the constitution was adopted, upheld the immunity
under article I, section 13, stating:
This provision of the Constitution does not create any new rights but is
merely a declaration of general fundamental principle. It is primarily the
duty of the courts to safeguard this declaration of right and remedy but
where no right of action is given or remedy exists, under either the
common law, or some statute, this constitutional provision creates
152
none ....

However, the court corrected itself in Myers v. Drozda 15 3 where it
noted that the rule of charitable immunity was first judicially
adopted in 1912154 and went on to hold the doctrine of charitable
immunity unconstitutional under the access-to-the-courts provi55
sion, expressly overruling its previous position in Muller.1
These cases, upholding the right to assert causes of action existing at the time the constitution was adopted, clearly demonstrate the working of the constitutional incorporation theory of
construction in Nebraska and stand for the principle that the legislature should not be allowed to take away what the people have so
147. Gilbert v. Bryant, 125 Neb. 731, 734, 251 N.W. 823, 825 (1933) (emphasis added).
148. 129 Neb. 9, 260 N.W. 794 (1935) (upholding the constitutionality of Nebraska's
Guest Statute).
149. Id. at 12, 260 N.W. at 796.
150. See supra note 147 and accompanying text.
151. 160 Neb. 279, 70 N.W.2d 86 (1955), overruled by Myers v. Drozda, 180 Neb. 183,
141 N.W.2d 852 (1960).
152. 160 Neb. at 288, 70 N.W.2d at 91.
153. 180 Neb. 183, 141 N.W.2d 852 (1966).
154. Id. at 184, 141 N.W.2d at 853.
155. Id. at 186, 141 N.W.2d at 854.
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carefully preserved for themselves in the constitution. The cases
involving situations where the plaintiff has attempted to assert a
cause of action which could not have been brought at the time the
constitution was adopted reaffirm that principle.
c.

Where Plaintiff Could Not Have Maintained an Action
When the Constitution Was Adopted

Generally, jurisdictions following the constitutional incorporation theory of construction hold that in cases where the plaintiff
would not have had a right to bring his action at common law,
either because no cause of action existed or because some immunity or disability prevented its assertion, the cause of action is not
constitutionally incorporated by the adoption of the access-to-thecourts provision; if the plaintiff received a subsequent right of action, through legislation or judicial abrogation of the immunity or
disability, the legislature may abrogate that right of action without
affording a reasonable substitute. 5 6 The theory behind this rule is
that the access-to-the-courts provision does not require the fashioning of new remedies that did not exist at the time of the adoption of the constitution. 5 7 Therefore, any right of action created
subsequent thereto exists only as a matter of judicial or legislative
grace and may be withdrawn at any time. 5 8 This rule has been
traditionally applied to uphold three separate types of immunities
which existed at common law: (1) immunity from suits brought
after the death of one of the parties, e.g., wrongful death and survival actions; 5 9 (2) immunity of governmental agencies from
suit;160 and (3) immunity of one spouse from suit by the other
spouse.161
156. See supra note 114 and accompanying text. See also Gentile v. Altermatt, 169
Conn. 267, 286, 363 A.2d 1, 12 (1976) (indicating that, while statutory and common law rights of action created prior to the adoption of the constitution are
incorporated in, and protected from, legislative abrogation by the access-tothe-courts provision, "common law and statutory rights of the type created
subsequent to the adoption of that provision" are not so protected).
157. Muller v. Nebraska Methodist Hosp., 160 Neb. 279, 288, 70 N.W.2d 86, 91 (1955),
overruled on other grounds by Myers v. Drozda, 180 Neb. 183, 141 N.W.2d 852
(1966).
158. See Wilfong v. Omaha & Council Bluffs St. Ry. Co., 129 Neb. 600, 611, 262 N.W.
537, 542 (1935).
159. See, e.g., Hall v. Gillins, 13 Ill. 2d 26, 147 N.E.2d 352 (1958) (holding that a
wrongful death statute which fixes a maximum recovery does not violate the
state's access-to-the-courts provision in view of the fact that no action for
wrongful death was provided for at common law and that the legislature took
away no right when it enacted the statute).
160. See, e.g., Brown v. Wichita State Univ., 219 Kan. 2, 547 P.2d 1015 (1976) (upholding statute providing for governmental immunity, since no right to sue
the government existed at common law).
161. See, e.g., Alfree v. Alfree, 410 A.2d 161 (Del. 1979), appeal dismissed, 446 U.S.
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Nebraska, on the other hand, has upheld the right to bring an
action in negligence in each of the above three situations on the
grounds that such a right is constitutionally protected and ensured
by article I, section 13.162 At first glance, this result may seem to
run against the basic tenets of the constitutional incorporation
doctrine; but, upon closer examination, it is apparent that Nebraska has simply applied the doctrine to the fullest extent possible and has maintained consistency by doing so.
The case of Wilfong v. City of Omaha & Council Bluffs St. Ry.
Co. 163 provides the best illustration of the approach which the
court used when considering tort immunities. In Wilfong, the
question was whether the father, as administrator of the estate of
his nine-year-old son (who was severely injured and eventually
died as a result of being run over by a street car owned by the
defendant), could bring suit to recover for the pain and suffering
sustained by the defendant while he was still alive.' 64 Prior to
Wilfong, Nebraska had followed the English common law maxim
of actio personalis moritur cum persona, that is, that the right of
action for a tort dies upon the death of either party. 65 Thus, the
plaintiff in this case would not have been able to maintain such an
action at common law at the time the constitution was ratified; but,
as explained below, it does not follow a fortori that the cause of
action did not exist.
To determine whether a tort action surviving the death of one of
the parties could be said to exist under Nebraska law, the court
appears to have applied a bifurcated analysis. Utilizing much the
same strategy as was applied in Carlsen v. State to find that the
writ of error coram nobis existed in Nebraska,166 the court held
that both the "right" to bring a tort action, as well as the English
common law "restriction" of actio personalismoriturcum persona,
came into the laws of this jurisdiction through what is now section
49-101 of the Nebraska Revised Statutes.167 When the constitution

162.

163.
164.
165.
166.
167.

931 (1979); Fisher v. Toler, 194 Kan. 701, 401 P.2d 1012 (1965); Heckendorn v.
First Nat. Bank of Ottawa, 19 Ill. 2d 190, 166 N.E.2d 571 (1960).
Wilfong v. Omaha & Council Bluffs St. Ry. Co., 129 Neb. 600, 262 N.W. 537
(1935) (survival action); Brown v. City of Omaha, 183 Neb. 430, 160 N.W.2d 805
(1968) (governmental immunity); Imig v. March, 203 Neb. 537, 279 N.W.2d 382
(1979) (interspousal immunity).
129 Neb. 600, 262 N.W. 537 (1935).
Id.
Id. at 606, 262 N.W. at 540.
See supra notes 126-33 and accompanying text.
For the complete text of § 49-101, see supra note 130. Although the court did
not specifically state that both the common law right of action in tort and the
restriction on that right were brought into the laws of this jurisdiction
through § 49-101, this is implicit in the reasoning of the case. Indeed, after
discussing the operation and effect of this statute, the court focused its atten-
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was adopted, the self-executing168 access-to-the-courts provision
elevated the right to constitutionally protected status,169 whereas
the restriction was left to the rigors of section 49-101 which states
that only so much of the common law of England which is "not
inconsistent with... the organic law of this state, or with any law
passed or to be passed by the legislature of this state, is adopted
and declared to be law within the State of Nebraska."1v 0 The restriction, therefore, is subject to being declared void ab initio when
it falls into disrepute, as the court in Wilfong ultimately held,1'
72
whereas the right is constitutionally protected from abrogation.
When the restriction was lifted in Wilfong, the right was finally exposed, and the plaintiff was allowed to assert his cause of action.
The key to the bifurcated approach seems to be in the acknowledgement that the cause of action existed at the time of the adoption of the constitution, but that the right to assert such an action
was blocked by some common law restriction (e.g., some common
law immunity granted to the defendant or some disability which
was placed on the plaintiff). The cases upholding a right of action
to sue governmental subdivisions for torts committed in the operation of motor vehicles and the right of one spouse to bring a civil
action against the other in tort, while less explicit in their analysis,
indicate that the court used the same type of process to reach
these conclusions as was followed in Wilfong.173

168.
169.

170.
171.
172.
173.

tion on whether both the restriction and the right remained viable under Nebraska law. See Wilfong v. Omaha & Council Bluffs St. Ry. Co., 129 Neb. 600,
606-612, 262 N.W. 537, 540-42 (1935).
Wilfong v. Omaha & Council Bluffs St. Ry. Co., 129 Neb. 600, 608, 262 N.W. 537,
541 (1935).
The court indicated that personal injury actions in tort are constitutionally
incorporated and protected under art. I, § 13, when it stated: "[T] he claim for
personal injury recognized and created by this constitutional provision, as
Therefore, the cause of action
applied to torts, is a 'chose in action' .....
does not abate, but survives . . . " Id. at 611, 262 N.W. at 542.
NEB. REV. STAT. § 49-101 (1978). See supra note 130 for the complete text of
this statute.
129 Neb. 600, 606, 262 N.W. 537, 541 (1935).
See supra note 169.
In Brown v. City of Omaha, 183 Neb. 430, 160 N.W.2d 805 (1968), the court
considered the question of whether the rule of governmental immunity
should be applied to insulate the City of Omaha from liability for injuries
sustained by the plaintiff as a result of the negligence of a police officer in the
operation of his motor vehicle. Although no specific analysis was made of
§ 49-101, the court found that the rule of governmental immunity had fallen
into disrepute and held that "cities and all other governmental subdivisions
and local bodies of this state are not immune from tort liability arising out of
the ownership, use, and operation of motor vehicles." Id. at 435, 160 N.W.2d at
809. In its holding, the court stated: "For the reasons set forth in Myers v.
Drozda, 180 Neb. 183, 141 N.W.2d 852, this decision is applicable to the case at
bar." Id. at 436, 160 N.W.2d at 809. Myers struck down the doctrine of charita-
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Thus, it is obvious that Nebraska has not only adhered to the
constitutional incorporation doctrine, but has actually afforded
greater protection of rights of action than most similarly construing jurisdictions. Considering the development and the broad application which has been given the access-to-the-courts provision
in Nebraska, it is impossible to escape the conclusion that the Nebraska court, prior to Colton, applied the philosophy that the legislature should not be allowed to abolish a right which was in
existence of the adoption of the constitution since such a right was
already reserved by, for, and to the people through the passage of
article I, section 13, of the Nebraska Constitution.
3.

Validity of the Repose Under "Constitutional
Incorporation"Theory

Considering the line of pre-Colton cases interpreting Nebraska's access-to-the-courts provision as constitutionally incorporating and protecting common law rights of action, it would seem
that this precedent, correctly applied, would have lead the Colton
court to the conclusion that the ten-year professional negligence
statute of repose is in contravention of article I, section 13. The
action for negligence, which serves as the basis for today's medical
malpractice actions, was well established in the common law prior
to the adoption of the Nebraska constitution. It was also well established at the time the constitution was enacted that a limitation
of action could not begin running against an action before one had
accrued. 174 While no strict definition of what constituted the accrual of a cause of action for medical malpractice appeared until
ble immunity in Nebraska and cited art. I, § 13, as its support for the decision.
Although somewhat speculative, it is arguable that the Brown court's citation
to Myers was to indicate that the right of action in tort was, and is, recognized
and protected under the access-to-the-courts provision; and that once the restriction on that right (i.e., governmental immunity) had fallen into disrepute
and out of the common law of Nebraska, the right could then be exercised.
Similarly, the court in Imig v. March, 203 Neb. 537, 279 N.W.2d 382 (1979),
intimates that where a restriction on a right of action is no longer sound and
is cast out of the law by the courts, the right of action survives and is able to
be asserted under art. I, § 13:
Having concluded that the reasons for adopting the doctrine in
the first instance are no longer judicially sound, and finding no legislative barriers existing, we hereby abrogate the common law doctrine
of interspousal tort immunity. This approach completely reflects the
spirit and the letter of. . . Article I, section 13 of the Constitution of
the State of Nebraska ....
Id. at 544-45, 279 N.W.2d at 386.
174. NEB. REV. STAT. § 25-201 (1979), which provides that no statute of limitations
may commence to run prior to the "accrual" of a cause of action, can be
traced back to the first codification of the laws of this state. See STATUTES OF
NEBRASKA § 5, at 395 (1867).
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some time later,175 it is commonly recognized that, at a minimum, a
plaintiff must be able to maintain his action in the courts before
the action can be said to accrue.176 In an action in tort for malpractice, this means that the plaintiff must have at least suffered some
legally compensable injury resulting from the negligent act or
omission before the limitation is allowed to run against that action.177 At common law, therefore, if no injury was sustained until
eleven years after the negligent act, the plaintiff would still have a
right of action at the time of injury notwithstanding the statute of
limitations.
Statutes of repose alter this basic relationship between statutes
of limitation and the accrual of a right of action by providing an
absolute prescriptive period, commencing at a time unrelated to
the time of injury.178 This aspect of the statute of repose has
caused many jurisdictions to refuse to recognize the statute of repose as a statute of limitations at all179 and other states to severely criticize the statute's operation' 8 0 and issue warnings of
possible constitutional infirmity.' 8 ' Where the injury does not occur (and the right of action does not accrue) within the prescriptive period, the effect of the repose is to abolish the plaintiff's right
175. See supra note 64 and accompanying text.
176. See supra note 4 and accompanying text.
177. See supra notes 4-6 and accompanying text. As stated by the court in Olson
v. St. Croix Mem. Hosp., Inc., 55 Wis. 2d 628, 632, 201 N.W.2d 63, 64 (1972):
"[I] n a malpractice case the date of the negligent act is not necessarily the
benchmark for the commencement of a period of limitations. Only in the
event the injury occurs on the same date [as the negligent act] can it be said
that the cause of action then 'accrues."'
178. See supra note 9 and accompanying text.
179. See, e.g., Loyal Order of Moose, Lodge 1785 v. Cavaness, 563 P.2d 143, 146
(Okla. 1977) ("A true statute of limitations works on the remedy rather than
the right and governs the time within which a legal proceeding must be instituted after a cause of actionaccrues. The [statute of repose].., is not a true
statute of limitation but rather an absolute bar to a cause of action ever arising." (Emphasis in original.)); McMacken v. State, 320 N.W.2d 131, 140 (S.D.
1982) (Henderson, J., dissenting, stated: "The statute in question is not a
statute of limitations; it is .astatute of nullification which rends the very soul
of tort law: the allowance of an innocent injured to recoup damages from a
negligent party.").
180. See, e.g., Dincher v. Marlin Firearms Co., 198 F.2d 821, 823-24, 826 (Frank, J.,
dissenting); McMacken v. State, 320 N.W.2d 131, 140 (S.D. 1982) (Henderson,
J., dissenting); Rosenthal v. Kurtz, 62 Wis. 2d 1, 6-8, 213 N.W.2d 741, 744 (1974).
See also Comment, supra note 4, at 378-79, 384.
181. For example, the Wisconsin court has warned on three separate occasions
that it may hold the state's improvement to realty statute of repose in violation of Wisconsin's access-to-the-courts provision if it is ever presented with
a factual situation where the statute extinguished the plaintiff's claim before
some injury resulted. Rod v. Farrell, 96 Wis. 2d 349, 356, 291 N.W.2d 568, 571
(1980); Kallas Millwork Corp. v. Square D. Co., 66 Wis. 2d 382, 383, 225 N.W.2d
454, 455 (1975); Rosenthal v. Kurtz, 62 Wis. 2d 1, 8, 213 N.W.2d 741, 744 (1974).
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of action altogether 82 (i.e., he is literally given no opportunity to
bring his action in tort once he has sustained injury). 183 In essence, this abolition grants the negligent practitioner an area of absolute immunity from suit at the expense of the plaintiffs
84
constitutionally guaranteed right of access to the courts.1
Since the true effect of the statute of repose contained in section 25-222 is to abolish a common law right of action which existed
at the time the constitution was adopted, and since the legislature
provided no reasonable alternative remedy for the one which it has
abrogated, the court, according to its previous construction of article I, section 13, was obligated185 to hold the statute of repose unconstitutional in Colton. All other constitutional incorporation
jurisdictions, which have had the opportunity to test the validity of
a statute of repose against their access-to-the-courts provision,
have uniformily found such statutes to be unconstitutional.18 6 The
182. See, e.g., Loyal Order of Moose, Lodge 1785 v. Cavaness, 563 P.2d 143, 146
(Okla. 1977) (The statute of repose operates as an "absolute bar to a cause of
action ever arising."); McMacken v. State, 320 N.W.2d 131, 141 (S.D. 1982)
(Henderson, J., dissenting, quoting Comment, supra note 4, at 374: "While
ostensibly statutes of limitations, [statutes of repose] . . . function to limit
actions in only certain instances, if at all. The form of the limitation of actions statutes is utilized to abolish a right altogether."); Rosenthal v. Kurtz, 62
Wis. 2d 1, 8, 213 N.W.2d 741, 744 (1974) (The court found that the statute of
repose "not only bars a suit before the injured party is aware of his right to do
so, but goes further and bars the right to sue before it arises."). See also
Note, supra note 9, at 1192 (After the prescriptive period has elapsed, "the
cause is barred in any event regardless of when discovery occurred or even
when the injury itself occurred.").
183. Discussing the effect of the statute of repose, one court stated:
In our view the application of these statutory expressions to the
claims here asserted destroys, pro tanto, a common-law right of action for negligence that proximately causes personal injury or death,
which existed at the times the statutes were enacted. The statutory
expressions as they relate to actions based on negligence perform an
abortion on the right of action, not in the first trimester, but before
conception.
Saylor v. Hall, 497 S.W.2d 218, 224 (Ky. 1973).
184. See supra notes 10 & 11 and accompanying text.
185. The Nebraska court has found that "the obligatory direction to the courts ...
as expressed by the provisions of section 13, art. 1 of our Constitution, is controlling, paramount and mandatory," Burnham v. Bennison, 121 Neb. 291, 297,
236 N.W. 745, 748 (1931), and that "[i]t is a primary duty of the courts to safeguard this declaration of right and remedy ....
" Pullen v. Novak, 169 Neb.
211, 216, 99 N.W.2d 16, 19 (1959) (emphasis added).
186. See, e.g., Ellison v. Northwest Eng'g Co., 521 F. Supp. 199 (D. Fla. 1981) (holding product liability statute of repose unconstitutional); Diamond v. E.R.
Squibb & Sons, Inc., 397 So. 2d 671 (Fla. 1981) (holding product liability statute of repose unconstitutional); Battilla v. Allis Chalmers Mfg. Co., 392 So. 2d
874 (Fla. 1981) (holding product liability statute of repose unconstitutional);
Overland Const. Co. v. Sirmons, 369 So. 2d 572 (Fla. 1979) (holding improvement to realty statute of repose unconstitutional); Saylor v. Hall, 497 S.W.2d
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Nebraska court, however, was able to avoid addressing the inherent conflict between article I, section 13, and Nebraska's professional negligence statute of repose, and thereby avoid holding the
statute in violation of the access-to-the-courts provision, by applying what has been termed a "substantive/procedural test" of constitutionality to that provision. 187 This substantive/procedural test
must now be explored to determine its merit, or lack thereof.
C.

The Substantive/Procedural Distinction as a "Test" of Violation of
Access to the Courts

To establish its substantive/procedural test of constitutionality,
the Colton court borrowed language from the New Jersey case of
Rosenberg v. Town of North Bergen,18 8 which provides:
[The improvement to realty statute of repose] does not bar a cause of action; its effect, rather, is to prevent what might otherwise be a cause of
action, from ever arising. Thus injury occurring more than ten years after
the negligent act allegedly responsible for the harm, forms no basis for
recovery. The injured party literally has no cause of action. The harm
that has been done is damnum absque injuria-awrong for which the law
affords no redress. The function of the statute is thus rather to define
substantive rights than to alter or modify a remedy ....
189

According to this language, as it was applied in Colton, the test of
whether a statute of repose violates the state's access-to-the-courts
provision is seemingly clear-cut: if the court finds the legislation to
be a substantive limitation on the plaintiffs cause of action, then
the statute must be found to be constitutional; but if the court finds
the limitation to be procedural, cutting off a remedy or right of action before a cause of action has accrued, the repose must be declared unconstitutional. This test, however, simply serves to beg
the question. Under the pre-Colton construction of article I, section 13, the issue is not whether the statute of repose merely prevents a cause of action from accruing, as opposed to cutting off the
right of action before a cause of action has accrued; rather, the issue is whether the statute abrogates a constitutionally protected
right of action at all regardlessof theform thatthat abrogationmay
take.19o Therefore, the substantive/procedural test which was

187.
188.
189.

190.

218 (Ky. 1973) (holding improvement to realty statute of repose
unconstitutional).
See supra notes 31-34 and accompanying text.
61 N.J. 190, 293 A.2d 662 (1972).
Id. at 199, 293 A.2d at 667 (emphasis in original). The court in Canton Lutheran Church v. Sovik, 507 F. Supp. 873 (1976), criticized the language and
reasoning contained in this statement, saying- "If this, in fact, is the effect of
the statute, it would be inconsistent with existing case law of the United
States Supreme Court, the Eighth Circuit Court of Appeals, and the South
Dakota Supreme Court." Id. at 876 (footnote omitted).
See First Trust Co. of Lincoln v. Smith, 134 Neb. 84, 115, 277 N.W. 762, 778
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used by the court in Colton to uphold the constitutionality of the
professional negligence statute of repose is inconsistent with Nebraska's precedent construing the access-to-the-courts provision
as constitutionally incorporating and protecting common law
rights of action from any type of legislative abrogation. In light of
this, the court's reliance on the reasoning and language of Rosenberg as the basis for the Colton decision was mistaken. Why, then,
did the Colton court adopt such a position?
Discounting politics, public pressure, and the like, there are at
least two reasonable explanations for the court's error. The first is
that the court simply did not examine Nebraska's construction of
its access-to-the-courts provision closely enough to distinguish it
from the dissimilar constructions given the provision by other jurisdictions. This contention is supported by the fact that the language in Rosenberg, upon which the Colton court's construction of
article I, section 13, was based, was written by the New Jersey
court in response to an argument that New Jersey's statute of repose protecting architects from suit after ten years violated the
due process clause-not an access-to-the-courts provision.191 In
fact, the New Jersey constitution does not even contain an accessto-the-courts provision. 192 Thus, while the Rosenberg language
may make sense under a due process analysis,193 it can hardly
(1938) (indicating that the form of the legislation which exceeds the limits of
art. I, § 13, is irrelevant, stating-. "Sections13... of our constitution, are definite limitations on the power of the legislature, and invalidate all legislative
action that exceeds the limitation they define or impairs the exercise of powers they declare." (emphasis added.)); Gilbert v. Bryant, 125 Neb. 731, 734,
251 N.W. 823, 825 (1933) (indicating that even subtle abrogations of the plaintiff's remedy may be held in violation of art. I, § 13). See also Neely v. St.
Francis Hosp. & School of Nursing, Inc., 192 Kan. 716, 720, 391 P.2d 155, 158
(1964) (holding that a Kansas law exempting charitable nonprofit organizations from garnishment proceedings, "[w]hile ... not a straightforward declaration of public policy conferring immunity for torts upon charitable ...
organizations, .. . [it] is an attempt to circumvent by indirection the constitutional guaranties" of the state's access-to-the-courts provision, and therefore must be found unconstitutional).
191. Rosenberg v. Town of North Bergen, 61 N.J. 190, 199, 293 A.2d 662, 667 (1972).
192. See State in Interest of D.H., 139 N.J. Super 330, 334, 353 A.2d 570, 572 (1976).
193. As one commentator explains:
Once a right of action vests, due process requires that some remedy
be afforded, but where the right of action never vests there is no deprivation of law. A right of action for a tort which may happen [or
vest] in the future is not property, and may be abrogated by the legislature. The legislatures by enacting these statutes [of repose] simply abolished all right[s] of action ...

...

in certain instances. Thus,

as to claims accruing after the statutory period has run ....

right of action ...

no

exists at all.

Comment, supra note 4, at 372 (footnote omitted). Since the statute completely abolishes the right of action after a certain period of time has elapsed,
no cause of action could accrue thereafter and no right of action could possi-
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serve as Nebraska's statement as to the constitutionality of a repose under article I, section 13.194
The second possible explanation for the Colton court's adoption
of the substantive/procedural test is that some relationship does
exist between the types of legislation which would, or would not,
violate Nebraska's access-to-the-courts provision, as construed
prior to Colton, and the types of legislation which would traditionally be labeled procedural or substantive. The traditional requirements which must be met for a statute of limitations to be defined
as a substantive enactment are: (1) the limitation must be contained in, or at least make reference to, the statute that defines the
right; and (2) the statute which defines the right, must also have
"created" it.195 If, on the other hand, the cause of action was "cogbly vest; therefore, it makes sense that such a statute of repose would not
violate the due process clause which only purports to protect vested rights.
194. As interpreted under the constitutional incorporation theory, the requirements placed on legislation under the access-to-the-courts provision are more
stringent than those of the due process clause. The access-to-the-courts provision prohibits all legislation which would effectually abolish any common
law or statutorily created right of action (vested or not) in existence at the
time the constitution was adopted, unless a reasonable substitute is provided
in place of the remedy abrogated. See supra note 110. In the words of the
Florida court: "[T] he unique restriction imposed by our constitutional guarantee of a right of access to courts makes it irrelevant that this 'statute of
repose' may be valid under state or federal due process or equal protection
clauses." Overland Const. Co., Inc. v. Sirmons, 369 So. 2d 572, 575 (Fla. 1979).
195. Davis v. Mills, 194 U.S. 451 (1904). The Supreme Court explains the requirements as follows:
[T]he ordinary limitations of actions are treated as laws of procedure
...
affecting the remedy only and not the right. But in cases where
it has been possible to escape from that qualification by a reasonable
distinction courts have been willing to treat limitations of time as
standing like other limitations and cutting down the defendant's liability wherever he is sued. The common case is where a statute creates a new liability and in the same section or in the same act limits
the time within which it can be enforced, whether using words of
condition or not. . . . But the fact that the limitation is contained in
the same section or the same statute is material only as bearing on
construction. It is merely a ground for saying that the limitation goes
to the right created and accompanies the obligation everywhere. The
same conclusion would be reached if the limitation was in a different
statute, provided it was directed to the newly created liability so specifically as to warrant saying that it qualified the right.
Id. at 454. Similarly, in Kahn v. Trans World Airlines, Inc., 82 A.D.2d 696, 443
N.Y.S.2d 79 (N.Y. App. Div. 1981), the court faced the issue of whether a time
limitation for bringing an action for tort (contained in art. 29 of the Warsaw
Convention) was a condition precedent which absolutely barred the claims of
minors after two years, or a statute of limitations which was subject to tolling.
The Kahn court stated.
[T]he general rule in New York for distinguishing between conditions precedent and Statutes of Limitation may be stated as follows:
If the statute containing the time limitation creates the cause of ac-
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nizable at common law or [was] made such by virtue of another or
different statute, then the validly enacted time limitation will generally be regarded as a mere [procedural] Statute of Limitations
....
,"196 Since most legislatively created causes of action postdate the adoption of the constitution, the substantive limitations
contained in such legislation would rarely violate the plaintiffs
right of access to the courts. Conversely, since procedural limitations are usually placed on causes of action which are not legislatively created, most would be placed on common law causes of
action which existed at the time the constitution was adopted and
therefore would stand a greater chance of being held unconstitutional under article I, section 13. However, the relationship between the constitutionality of a limitation and its meeting the
criteria for definition as substantive or procedural would not hold
true in all cases. For instance, if in 1980 the legislature enacted a
limitation on, and severely impaired, a legislatively created cause
of action which was in existence prior to the adoption of the constitution, such a limitation would likely violate the access-to-thecourts provision even though it could be defined as a substantive
enactment. The access-to-the-courts provision, as construed under
the constitutional incorporation theory protects all causes of action which were in existence at the time the constitution was
adopted-regardless of whether they were created through the
7
common law, or legislatively.19
Given the fact that the substafitive/procedural distinction
would not in all cases accurately identify those pieces of legislation
tion, then the limitation will generally be regarded as an ingredient
of the cause of action and, thus, a [substantive] condition precedent
to suit. If, on the other hand, the cause of action was cognizable at
common law or is made such by virtue of another or different statute,
then a validly enacted time limitation will generally be regarded as a
mere [procedural] Statute of Limitations, which may, if pleaded, preclude enforcement of the remedy, but does not extinguish the right.
Id. at 699, 443 N.Y.S.2d at 82 (citation omitted; emphasis in original).
For other cases supporting the general rule that limitations placed on statutorily created causes of action are deemed substantive, whereas those
placed on common law causes of action are deemed procedural, see, e.g.,
Hatfield v. Bishop Clarkson Mem. Hosp., 679 F.2d 1258, 1260-61 n.2 (8th Cir.
1982); Herm v. Stafford, 663 F.2d 669, 681 (6th Cir. 1981); Swaney v. Gage
County, 64 Neb. 627, 629,90 N.W. 542, 543 (1902); Ramono v. Ramono, 19 N.Y.2d
444, 448, 227 N.E.2d 389, 393, 280 N.Y.S.2d 570, 574 (1967); Ocampo v. Racine, 28
Wis. 2d 506, 513, 137 N.W.2d 477, 481 (1965). But see Bolick v. American
Barmag Corp., 306 N.C. 364, 369, 293 S.E.2d 415, 419-20 (1982) (holding that
substantive limitations do not necessarily have to be created in the same statute as created the right, and that the legislature has the authority to establish
a condition precedent to what originally was a common law cause of action).
196. Kahn v. Trans World Airlines, Inc., 82 A.D.2d 696, 699-700, 443 N.Y.S.2D 79, 82
(N.Y. App. Div. 1981).
197. See, e.g., Gentile v. Altermatt, 169 Conn. 267, 286, 363 A.2d 1, 12 (1976).
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which would, or would not, violate article I, section 13, it should not
be used as a test of constitutionality under that provision. This is
especially true given the fact that the Nebraska court in Colton did
not even apply the criteria of a substantive limitation' 9 8 in making
its determination of what to label the ten-year statute of repose.199
Unless such criteria is applied, this substantive/procedural distinction cannot even serve as a rule of thumb to indicate a statutes
possible constitutional infirmity under the access-to-the courts
provision.
Had the court in Colton realized the illusory nature of the substantive/procedural "test," it might not have been so willing to
come to the erroneous conclusion that the professional malpractice statute of repose contained in section 25-222 is a substantive
limitation and is not in violation of article I, section 13, of the Nebraska constitution.
IV. CONCLUSION
The general and pervasive confusion that has developed between jurisdictions as to the proper interpretation and application
of the access-to-the-courts provision contained in most state constitutions can, to some extent, be alleviated by classifying jurisdictions according to the theory of construction which they employ.
In doing so, three predominant theories of construction can be discerned: the "no restriction," "due process," and "constitutional incorporation" theories. The theory of construction, which a
jurisdiction employs, dictates the test of constitutionality to be applied, the degree of restriction which will be placed on legislation
tending to deny access to the courts, and the amount of protection
which will be afforded common law or statutory causes of action
predating the constitution.
Prior to Colton v. Dewey, Nebraska's precedent evidenced a
198. See supra note 195 and accompanying text.
199. The failure to provide any analysis which would indicate that the repose contained in § 25-222 is, in fact, substantive, is especially troublesome given the
fact that the court in Cedars Corp. v. Swoboda, 210 Neb. 180, 313 N.W.2d 276
(1981), found the statute of repose to be a procedural enactment which would
apply retroactively to all actions accruing before the statute's effective date
which had not been barred by the ten-year prescriptive period of repose. Id.
at 181, 313 N.W.2d at 277. See also Hatfield v. Bishop Clarkson Mem. Hosp.,
679 F.2d 1258, 1260 n.2 (8th Cir. 1982) (indicating that the repose contained in
§ 25-222 was procedural, distinguishing it from the substantive limitation contained in Swaney v. Gage County, 64 Neb. 627, 90 N.W. 542 (1902)). Since no
explanation for this discrepancy was given by the court in Colton, one must
conclude that the Nebraska court is either confused about the nature of the
repose, or the Nebraska court has resolved itself to construe the statute according to the result which it wishes to achieve in any given case.
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strong adherence to the constitutional incorporation theory of construction. Under this theory, the access-to-the-courts provision is
construed as constitutionally protecting all causes of action in
existence at the time the constitution was adopted from subsequent legislative abrogation or diminution, unless an adequate
substitute remedy is afforded for the one which is lost. Under this
interpretation, Nebraska's professional negligence ten-year statute
of repose would seem to be in direct violation of the state's accessto-the-courts provision since it legislatively abrogates a potential
plaintiffs malpractice cause of action where the injury does not occur, and the action does not accrue, within ten years after the last
negligent treatment giving rise to the injury. The Colton court,
however, ignored this past precedent and construction and erroneously upheld the validity of the statute of repose. It is urged that
the holding in Colton not only does violence to plaintiff's constitutionally guaranteed right of access to the courts, but also flies in
the face of the traditional concept that statutes of limitations cannot operate to bar a cause of action until one has accrued, and,
therefore, should be abandoned at the earliest opportunity.
PatrickE. Sullivan '84

